WAR RELOGATION AUTHORITY
Office of the Solicitor
Washington

September &, 1944

L]
OPINION NO. 62

Tos The Director

Subject: Analysis of Alien Land Law of Oregon as it Affects
Persons of Japanese Ancestry.

This is the third of a series of three memoranda summarizing the
ien Land Laws of the three West Coast States and discussing some prob-
lems raised by the enforcement of these laws. This memorandum summarizes
and discusses the Oregon Alien Land Law.

Phe Oregon,Alien Land Law was enacted in 1923 (1939 Oregon Compiled
Laws Annotated, volL. 5, secs. &L-10L to 61-112, inclusive). The law has
not been amended or otherwise chianged since its enactment. It is in al-
most precisely the same language as the California Initiative Act ef 1920,
as amended in 1923 (see Op. Scl. No. 80). Mest of the discussion in my
memorandum, dated August 5, 1944 (Op. Sel. No. 80), on the character of
ljen Land Law prohibitions 1s apj icable to the Oregon law.

Summry of the Oregon Alien Land Law

on Alien Land Law is here sumarized by sections.

Seetion 6L-10l., Aliens eligible for citizenship drc given the same
hts with rcspect to the ownership of real property as citizens of the
United States.

Section &1-102. All aliens other than those mentioned in Section
€L-10L (i.e., alicns ineligible for citizenship) are given the right to
acquire, possess, enjoy and transfor real propesrty or any interest thercin
only to the oxtent allowed by any treaty oxisting between the Government of
the United States and the country of which such alien is a subject.

scction uscs the torm Yany treaty now existing with respect to
couisition 2nd possession of real property in preciscly the samc manner
as Scction 2 of the 1920 California Initlative Act (s¢c Op. Sol. No. 80).
This languagc apparently incorporates into the statute the Treaty of 1911
between the Uhitcd States and Japan,-defining the property rights of Japan-
esc nationals in this country (37 Stat. 1504). Under this treaty Japanese
netionals in this country were authorized "to own or leasc and occupy houses,
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manufactories, warchouses end shops" and "to leasc lond for residential
nd commercisl purposes". The treaty was terminated, offcctive January 26,
1940 (sce Op. Sol. No. 80). RKowever, since the statute apparcntly incorpor-—
tes the %reaty by reference, the proaibitiens in the statute arc probably
still limited by the treety, even though it has been terminated.

Section 6L-103, Any company, association or corporition of which a
jority of issucd capital stock is own:cd by ineligiblc wulicns or of which
mijority of the members arc incligible wlicns moy @cquirs, posscss and
tronsfor real property and any interest’ therein only to the sxtent cnd for
the purposes prescribed by "any treaty now existing between the government
of the United States and the nation or country of which such members or
stock holders arc citizens or subjcets, ¢nd not otherwise". ineligiblc
licns arc &lso permitted to become members of and to ccquire stock in com-

nics, corporaticns or associations nuthorizud to “cauiry, pessess and
transfor Magoricultural lands" to the cxtent pormitted by truatics ™mow oX-
isting", cnd not othcrwisc. The prohibifion ageinst the dcquisition of in-
terests in corporations cuthorized to meguire cgriculturcl i-nds is less

strictive thaa the corresaonding scction of the Californic low which pro-
hibits the acquisition of intercsts in corporations éuthorized to accuire
ny kind of rcal property er intcrest thercin (scc Op. Sol. No. 80).

Scétion 6l-104. Inelizible elicns and ineliziblc corperations &re
rohibittd frém boeing appointcd rdirns of that port of the cstate of
minors whdi.ch consists of proporty which such alicns or corporations are in-
hibitcd from cccuirihg, pessessing, enjoying or transferring by the Act.
\s discussed below, the validity of this scction is not cntircly clear.

Sccotion 6L-l05. This scction defincs the torm "trustes" to include
any zuardicn, trustec, attorncy in fact, or agent or ony other person who
has title to or custody of or control of any property bilonging to an alien
or tihc minor child of an aliun, if such alien is imhibited from accuiring,
possaossing, und transferring such property. A4ll Ntruste.sh are required
to file annuzl reports, on cr bufore the 3lst day of Decomber cf cach year,
showings

1. The property, rezl or rscnal, held by the trustes for
n alien or mincr.

Dete on which cach item of property came into his control
or possession.

A1l expenditurcs, investments, ronts, issu.s .nd profits

in rospect tce th duinistraticn and control of such pro-
rty, with particular reference to the heldings of cor-

porate stock and leases, cropping contracts and cther agrec-

ments in respect to land, and the hzndling or sile of the

preducts thereof,
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paid for by ineligible aliens, would amount to a major-
ity of the memberships or a majority of the issued cap-
ital stock of such corporation or company.

The execution of a mortgage in favor of an ineligible
alien, if the alien is given possession, control or
management of the property.

The enumeration of these presumptions does not preclude other presump-
tions or inferences that reasonably may be mude as to the intent to pre-
vent, e¢vade, or avoid escheat.

Seotion 6L-11l. A conspiracy to effect a transfer of real property
or an interest therein in viclation of the provisions of the law is punish-
able by imprisonment in the county jail or state penitentiary for not ex-
ceeding two years or by a fine not excecding $5000, or both.

Section 6L-112. This scction, as printed in the 1939 Compiled Laws,
along with the provisions of the Alien Land Law, is as follows:

"The title to any lands heretofore conveyed shall not be ques-—
-tioned, nor in any manner affected, by reason of the alienage
of any person frem or through whom such title may have been

derived.”

This provision was enacted in 1854. The 1939 Oregon Compiled Laws
apparently do not purport to be a re-enactment of the Oregon statutes. The
statute authorizing the 1939 Compiled Laws does not indiczte that the com-
pilation was intended to re—enact the statutes but that it wes intended
merely to provide a systematic arrangement of the statutes of the State.
(Oregon Laws, 1939, ch. 460, p. 907.) Usually, a compilation of the
statutes of a State does not affect the status of the law, and the final
authority remains in the statutes as originally enacted. See J. G.
Sutherland, Statutes and Statutory Construction, Third Edition, 1943,

vol. 2, sec. 3704. The inclusion of Sectien 6L-l12 in the Alien Land Law
by compilation probably does not have the effect of a re-enactment. It is,
therefore, doubtful that the section is efiective with respect to all
titles which passed through the hands of an alien before 1939, simply
because it was included in the 1939 compilation.

Discussion of Oregon Alien Land Law

1. The Oregon reports are singularly free of ducisions concerning
the Alien Land Law of the State. Only one case has been decided by the
Supremc Court interpreting the law. In the case of Yoshida v. Security

Insurance Company of New Haven, Commecticut, 145 Ore. 325, 26 P.(2d) 1082 .
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(1933), the Oregon Suprems Court held that Japanese tenants engaged in

the hog fe.ding business were conducting a "commercial! rather than an .
sricultural operation within the meaning of the Treaty of 1911 betwsen

the United States and Japan. The court held thet & month-to-month ten-

ancy covering the land used in the hor feuding operaticns was valid under

t lien Land Law, since the treaty r.ith Japan permitted Japanese subjects

to lecase land for residential and commercial purposcs.

2. nlthongh many quecstions which may arisc undcr the Orcgon Alicn
Lend Law have not becun decided by the Orugon courts, the decisions of the
California courts arc particularly importent with respect to the Oregon
lay. As pointed out above, the Orcgon Alien Lénd Law was apparently
copicd from the Californin Initiative sct of 1920, as amended in 1923,
with som¢ minor chinges. When the 1. gislature of a State has pscd a
statutec of another Stute as o guide for the preparition @nd cenactment of
& gstatute, the courts of the adopting State will usually follow the con-
struction placed on the statute in the jurisdiction of its inception.
They usvally refuse to follow the foreign court's construction of the
statute only when they fecl the constrvction given the statute is against
the weight of authority, is not bascd on sound reasoning or is contrary
to the settlcd policy of the laws of the -dopting state. The reason given
for this ruls is that. in adoptirig the statute the legislature is presumed
to have adopted the construction which had been put on the statute by the
courts of the State of its origin (J. G. Sutherland, Statutes and
Statutory Construction, Third Edition, 1943, vol. 2, secc. 5209, p.551).
The construction placed on the Californic statute by the courts will
probably followed by tHe Oregon courts in meost instances.

~

3. Since the Californie law has baen held constitutional (sce
cases citcd in Op. Sol. No. 80), the Oregon law probsbly will 2lso be
hald constitutional. There ard no ehanges in the Oregon statute from
the Californis statute which would affcet its constitutionality,

4. 43 pninted out above, the Oregon logislature did not include
in the Orcgon law the provisions in the 1923 amcndrent to Seetion 7 of
the 1920 California Initiztive ~¢t for the "automatic" c¢scheéat of property
illesally held by an alien as of the dat. of wrongful aécuisition. The
Oregon statute follows substantialliy the provisions of Section 5 of the
1913 Colifornic act which prohibits. the zcoquisition of real property
inturests by ineligible aliens and declarvs that such conveyances shall
be void as to the State and shall be subject to eschezt to the State.
The decisions in California respecting the validity of titles to land,
prior to the adoption of the 1923 amendment (cited in Op. Sol. No. 80),
will. probably bc followed by the Oregon courts. This peans that titles
to land which hove passed through ineligible aliens are not vitiated
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simply because they have once heen held by aliens, and that an alien
may convey gzood title prior to the institution of an escheat proceeding
the State. The decisiens that 2liens may convey good title to land
any time before the institution of escheat proceedings are in accordance
with the rules of common iaw and the weight of authority. (See cases
citéd in Qp. ool, bo. 8l.) 'Title insurance companies should be willing
to insure titles to land even though they have passed through the hands
of ineligible aliens.

5. Section 6L-104 of the Oregor law provides that ineligible
aliens and ineligible corporations mey not be appointed zuardians of
that part of the cstate of minors which consists of property which such
aliens or corporations are prohibited from acquiring, possessing, enjoy-
ing or transferring. OSimilar provisions appear in the Culifornia and
Washington laws. The California Supreme Court held unconstitutional the
provision in the Californie law, in so far as it prohibited ineligible
aliens irom being appointed guardians of the estates of their minor
children. The Court decided that the prohibition denied aliens and their
winor children rights guwrdanteed to them by the Fourteent¥h Amendment to
the United States Constitution. Tetsubumi Yano's £state, LO8 Cal. 645,
206 Pac. 995 (1922)y. The washington Supreme Court, however, toock a pre-
cisely opposite visi and held constitutional a prowision in the Washington
law rorbiddiric aliens to serve as guardiams of the estates of their minor
children, vhere the estates consisted of real propsrty. The Teshington
Oourt stated that the California court was wron~ in its wie. of the
problem. In re Fujimoto, 130 Wash. 188, 226 Pac. 505 (1924).

LT 55 2ossibke to sxy with any degree of certainty how the Oregon
Supreie Court would decide the question of the validity of the provision
prohibiting aliens from serwving as guardians of the estates of their minor
children. The Yano decision was e prior to the enactiont of the Oregon
) Nevertheless, the Oregon legislature ingluded 4n the Oregon law the
language which had been declared unconstitutional by thée California Supreme
Court. We have found no decisions in other States in whith the question has

been decited,

"iv¢{zi_gx”?- ¢
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Fd
Phikip M. Glick
Solicitor
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