IN THE RORTHERN DIVISIGH OF THE U!ITED STAT:SS DISTRICT
COGURT FOR THE NORTHERF DISTRICT O° GALLCGRIIIA
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UNITED STATES O AMERICA, )
Plaintiff i }
va. ) 0e 0DGG=(4
SASAAET KUTADARA, ;
Defendant, g

a.-.--——‘u.-—-—-_-l.-_

Tmmott Je Soawell

I/sslstant United States Attorney
Secramento, California.
ﬁttormy for Plaintiser.

Arthuy. m.u Jr. and Blaine MeGowan
 Buyeln, California.
appcd.ntmont by the Court :

0N HOTION TO QUASH INDICTMENT ARD
¥FOR DISMISSAL OF PROCEEDING.

ORAL OPINION DELIVERED
FROM TIIE BENCH.

GOODMAN. District Judge.



of the Jopthern Distriet of California on July 13, 1u44,
prosentod an indietment charging the defondant with viola=-
tion 0f 50 Ue3eCebe 311 (Celoctive Training and Service
reb of 1940 as emended) 1in that defendont d1d on or aboud
vay B, 1044 "fall, noglect and refuse to roport for pro-
{nduction phyalcal ozamination as ordered by Local Selec-
tivo Sorvice roapd Mo 4," a local board having juris-
dietion within theCounty of “odoc, State of Cplifomia.

+ tho timo of mresontmont of the indictment, dofen-
dont was in the oustody of the Director of the Var Roloca~
sion ‘uthority in an area Or camp !mown as Tulolake
cosrosption Conber, in Yedog County, State of California.
‘pon £11inz of the indlctmont, a werrant issued and, upon
aervice.oi' tho warrant, the director in charge of the
~ilalalze Segroesnblon Centor dolivered custody of the defen-
dant So tho ‘arshal who produced him for arraigmnment before
thig court at the Hurelm tera.

\fhar apralomment, timo to pload was allowed and
Asrondent £11ad o motion to quash the indlotment and o
atg-dsz tho procgeding. Tho crounds of tho motlon arct

1, has at tho time of the camnission of tho of=-
2enso and ab tho time of tho presentment of tho indictment,
dofordans was and 1s deorived of his 1iberty without duo
rpocoss of law.

n, Thot at all times during this proceedin; and at
tho %imo of arraignment and ploa, defendant was end 1s
donrived of hils liborty wlthout due process of law and by
peagon thoreol, defendant's nlea is not and cannot be
volanbary because of dal’endané'a restraint and fear due to
conincmont in the Tulelake Segregation Cemtar.

re

=z, Thas tho action of the Soloctive Service Loard



in ordering defendant to report for & preinduction physical

: oxcminotion was improper and unlawful for the reason that

dofendent had not theretofore boen accopted for servigo by
the Tnited Statos Army as required by the regulations pro-
mulgnted by the Dimctor of Selective Service pursuant to

the authority of the Aot‘ (Local roard Memorandum No, 179

as emonded Jen. 14, 1944,) .

4e¢ That defendant was not lawfully subject to regis-
tration under the fct es provided In Sece 611l.4 of the
“eguletions.

5. That defendant was logally entitled to be class-
ifled iIn Clasy 4«0 and not in l-f under said Regulations.

6. Thot cdefendant was not lawfully acceptable for
service under the Act because defendant had lawfully and
duly epplied for expatristion to Japan prior to the ot-
tompted classilication by the local board. |

Tefendant also demmrred to the indictment alleging:

1. Tellure to stete facts sufficlent to constitute
e public offense.

£. Pailure to alloge thst defendent was determined
es agceptable by the I'nited States Army for sorvice there-
in prior to tho locsl board's order to report for pree
induction physical examination.

From the evidonce offered in support of the motion to
quash and dlamiss end from stipulstions mode at the hoar-
ing thereon, the following eppear to be uncontrovarted
facts:

The Var Relocation Authority wes established in the
office for Emorgency Yanogement of the Exeoutive Ofﬂb.
of the President cn March 18, 1942, by Encutivo Order

Nos 9102, This order further autm,iqg; the director of
the Var Reloeation futhenitw (anid office beinz created



o progran for tho rfr'oval, rolocation, maintenanco and
suporvision of persons deslismbed under ‘xecutivo Crder
Toe 5026 ( @be 19, 1942) (7 Toderal Regloter 2185) to bo
romoved, relocated, maintained end suporviscd.

m the spring and sumer of 1942, following the attack
on Poarl larbor, the Japamsss and iisol were evacimbed
from tholr homes on the west Coast and comitted to tom-
porary assanbly conters loecatod in tho general area of thoir
rosidencos. Tulslaks Sogregation Conter, lccated at Carmp
-:_:e*zacll; Yodoe Countv, in Northern Califormia, was original-
1y conatructed and used for a time a3 a pormanent reloca-
51ion conber to which Japaneso and Japanese-/moricans woro
sent fvom tho bamporary assembly contors to awalt regettlo-
mont In the interilor of Atha ‘nited States. Some time In
1043, hougver, sho Relpeation ruthority docided to sogro-
mate loyoel and disleyal internmeos. Tulelake Center was
ehoson a3 a concontration conter for those whose disloyulty
mns deberviined elthor by tholr own declaratliomns or bocause
o thelr oxpmessod doesiro to bo repatriatod to Japan.

Cerondant, o natlve-born Amorican cltizen of Japanoso
ancastrys wes a realdent of the 3tate of Calirfornia at the
t1mm of Lhe ahback on Poarl Tarbor and the declaration of
war against japane 88 Stabe 705 Che 301, 50 U.3.C.As ADDe
mrecoding Sade l. _ ‘

™ the spring of 1942, tho defondant was, pursuant to
sho ipesident's order, ovacunted from his rosideonce at San
“odre, selifornla, to an assambly center located at Santa
sni%n, Californla, Iabar ho was removed to a so-called
palacation contor ab Joromo, ArkmnsSas. At a tilo not

apaclfied, Lud sbnbansially prior to tho date of the acts

o

L

1554 in the indictwment, bo was removed ag & disloynl

foud



Iisel to the Tulelslke Center and continuously théx;eaftar
has been fercibly deteined therein. It 45 not controvertsd
tiat defendant admits disloyalty, claiming that disorimine-
tlon epuinst him ps an Amorican citizen and his consequent
‘dotention at Tulelake, motivated him to sueh stabe of mind.
It 13 not quostionsd timt Tulolake Center is an area sur-
rounded by barricodes and patroled by armed guards and that
immodlntely without ths barrieedes, military forces of the
Unlted Ctates are present and aveilable to aasﬁm agairng t
departure of‘ any of tho persons confined in the Center.

Lt somo time prior to May 3, 1944, Looal Selective
Cerviceboard Nios 4, & local board functioning under the
celoctive Sorvice [ystem, while defendant was confined
within the Center, classified the defendant in leA class-
ificatlion, 1. ee the class of registrants awailable for
nilitary service (Sec. 622.11 of the Regulaticns) and
thereafter, and while defendant wes still confined es
aforesaid, the local board ordored defendant to report for ‘
preinduction physicel exsmination on ¥ay 3, 1044 (Sec,
G29.2 of tho Fegulations.) ihile sush physical oxamination
is not technicslly a part of the swearing-in cerenony, don-
stituting induction itself, 1t is in effect, & pert of the
procedure of induction. CSinoe the registrant hed dbeen gl-
ready found and determined to be avalladle for militery
servico, ho was subject to immediete industion if physical-
1y fit. Isfendent failed to obey the order to report for
breincduction physical examination on the date fixed am
the indictment followed,

That the Local Ecard wrongly classified the defendant,
or that the defendant should have been otherwise classified,
us urged in support of the motion, 18 not properly of
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exgomdned aftor InUUCULCay 4l UAUCUS Gl ydus g&'u\)dv-u_\;..(',wc
7albo Ve Use 320 -Us Se 0403 crutohf101d ve Ue 3e (9 Clre)
dealded April 2, 1942, not yob roportod; Cutman Ve Ve Se

(9 éir.) dooided Vaerch 7, 1944, not yet reported. ![ire-
bayashl Ve Ue Se 320 T. S. 81,

o elaim thot defendant's attampt at expatrlation
gupnorss the motlon, 1s without merilt. L:patriation is not
available to dofendant so lonz as he 1s a resident of tho
iinitod Stotes. B8 Ue3.C.Ae 803,

‘0 oaue now %0 the question: Is defondont deprived
of his liberty without due process of law in this proceod-
ing by virtue of'tha aircumstances of his gonfinomont et
Tuleloke?

‘hils the valldity and constitutionality of the
vpesidonkicl order for the relocation and oconfinement of
amerlcan citizens of Japonese ancostry is questloned and
urged in support of the motion, the rosolution of that
question i3 nolther necessary nor nropor for the determina-
slon of tho motlon. +~ofondant was at all tho timos, with
which we are concorned, 1n actual oonfinement pursuant to
sho Cresidont's Order. .hethor guch confinemont is lawful
or not, 1s boside the quoation.

septain dangors vitally irminent to the security of
#ha Teah Coast motivated the Ppesidont, as Commander-in-
hlsf of tho ormed forces, in promulmting the arder re=
fapred toe The Var powers vosted in tho executive may be
aufficlont consbitutional justification therofor, just as
thay wore so hold to be in the case of ocurfow reatrictions
agoinad Japanaso-"morican cltizens, <00 Airabayashi ve UdSe
320 s Se 8le o

o gsuch dangers, howover, aro tho Dbasls for tho pro=-

segutlon of defandant for rofuaing to to inducked, or for
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refusing to unierpgoe preinduction physical exomina tion.

It Goes not follow that becouse the war power nay
ellow the detention of defendont ot Tulelake, the guaran-
ties of the Pill of Rights end othor Constitutionml pro-
visions are sbrogated by the existonce of ware Higahasgnbi
ve Us Se (supra), concurring opinion of lMre. Justice Murphy.
“he due process, which is umlienable to the defendant in
this proceeding, cammot be suspended because of ths war or
denger to natlonal securilty, but cnly upon & vaelid declera-
tion of martisl law. Ex Perte ¥ulligon, 4 Vall 24 It is
shockinz to tho conscionce thet an fmorican cltigen be con-
finod on the ground of disloyelty, cnd then, while so under
dupross end restraint, be compelled to sorve in the srmed
forooé, or be prosecuted for not yielding to such compule
gion. '

The Selective Training ahd Serviceict does not provide
for foreible induction upen failure to obey the directions
of the Statute. Ifi the Decleration of Folicy, set out in
fec. 301 of the SelectiveTraining end Service het, Congress
declared: ‘ ,

"The Congress further declares, that

in a 8 the obligationz and

privilezes tery treining and ser-

vice should bo shered genersally in sccord-

ance with e fel ust system of selec~-

tive compulsory gzegf?inigg gnd ser-

viees" sis su
(Secy 301b

Certainly "fair end mt“’icmory military training
in a "fpoe soclety" is wholly inconsistent with the instent
proceedinge The "due process” gueranteed by the I'ifth
Amondmont meens that "there can be no proceeding against
11fe, 1liberty or property, which may result in the deprivo-
tion of either, without the observance of those general
rules ostablished in our system of jurisprudence for the



socurity of priveto prishts.” [ngar ve “celamation llstrict
111 . S 701 “If any of these (sensral rules) are dlse-
rogarded in the nroceedin;a by which a person 1s condemned
to txe loss of 1life, likeorty or nroperty, then the deprivu-
tion has not baon by 'dus nrocess of law.'!” Hurtado v.
alifornla 110 . Je 516. "'he public interest that a
result be reached which promotes a wollecrderod aociotv is
{opromost iIn every criminal nrocoeding. That interost 1s
ontrustod to our consideration and protection as woll as

to that of the enforcing officers.” Young ve United States,
315 e Te 258, 2004 '

"ha ~ovormment urges that tho question of “duo process”
13 no% peacheblo af this time, but only by writ of habeas
corpys after compliance with the order of tho »looal board.
“owover, it 1s clear to mo that defendant 13, under the
circimsitonces, nobt a frec a; *ent., nor is any ploa f.nat he
may make 3 froo op VOlWluﬂ!“' nnd mnoe \he ia not aocorded
"aua nroesss” 1n thls procosding.

o 13sus ralsed by thils mobion ia withoul nracodont.
4 euaf bo pesolved in tho 1lizht of tho tred ltional and
nissoris [ nzlo=merican anproach Lo the time-honored
dackrine of "due procoss.” Ib must not give way to ovor-
soalonsnsss in an attempt to reach, via tiv eriminal
nrosess, thoso whom WO may regard as undesirable cltizons.

"iha notlon to quash thoe indlctment 1s granted and
tha p;boceedm;j 13 ¢lsmisgod.

l;“q viow of 5ho courk's deolsion on tho motion, 1t 1s
not nocsssary to detormine tho lssue of law mroscnded by
tho dormrror.

s dofendant iz remonded to the cuatody of tho Tarsinl
59 ba by hlm roturnsd to the gustody of the vircstor of tha

athonlsy at tho placo Vhro Cul tody of &t

Reonomsne ot



Celifornie 110 o oo Bl6. "il@ ;7:.1'7;15.6 intoreat thet e
result be reached vhichk promotes & welleordered égciety is
{foromost in every crimincl procoeding. That interost is
entrustod to our consideration and protection &s well es

to thet of the enforcing officers." Young ve United States,
315 s Sa 268, 200.

The govermment urges that the question of "due process"
is not reacheble &t this time, but only by writvof habeas
corpys of ter ocomplinnce with the order of the local board.
Towever, it 1s clecr to me thet defendant 1s, under the
circumstonces, nob & frec g ent., nor is an:; ploa that he
ray make, froo or volm'\tur* » and *mnoe 'he is &not aocorded~
"due progess" in this procoeding.

"he 4ssuo reised by this motion is without precodent.
It rmat be resclved in the licht of the tredltlonal and
historic /nglo-imerioan approech to the time-honored
doctrine of "due process.” It must not give way to over-
zealousness in on attempt to reach, via the eriminal
Process, those whom we my regard es undesirable cltlzons.

“he motion to quash the indictment 1s grantod and
the pj‘ocoedimz is ¢iemicsed.

in view of the court's decision on tho motion, it 1s
not mceésary to detormine tho issue of law mresented by
the demurrer.

The defendant is ramanded to tne custody of the Marshnl
to bo by him returned to the custody of the Director of the
tar Telosation Luthority at the place where custody of tho

defondent wes given to the Marshal.
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