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f. Constitutional law @;15

All tegal restrictions which curtail the

civil rights of a single racial group are
immediately snspect .md must be rigidly
scrutinized, though not all of them are
neeessarily unconstitutional,

2. Constitutlonal law &=02

Pressimg public necessity may some-
times justify restrictions on civil rights of
a single racial group, but racial antag-
onism never can,

3. War &4 _

Fxchwiion of persans of Japancse an-
cestry, including citizen whose loyalty was
not questioned, from West Coast war area
in 1942 was within war power of Congress
and the Excentive, as related to prevention
of cspionage and sabotage. 18 U.S.C.A,
§ 97a.° g

4. Cornstitutlonal law C=83(1)

(‘ompulmry exclusion of large groups
of citizens from their homes, except undér
cxrcnms!:\ncvs of direst emergency and peg-
il, is inconsistent with our basic govertl-
mental institutions,

5. War &4 p

When under conditions of modern war-
fare our shores are threatened by hostile
forces, power to protect must be commen-
surate with threatened d.mggr.

6. Criminal law &=26
One cannot be convicted for doing the
very thing which it is a crime (o fail to do.

7. War ¢=24

An order of March 27, 1942, prohibit-
mg persons of Japanese anccstrv“'from leav-
ing West Coast ‘area, but lnmtﬂd until “a
future proclamation or order should so pcr-
mit or direct,” was superseded by order of
May 3, 1942, directing exclusion of per-
sons of Japanese ancestry from the area,
and hence convietion for violating subse-
quent order was not improper on ground
that canflicting orders were o.tstandmg
18 U.S.CA. § 97a,
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8. Criminal faw €=1134(1)

On certiorari to review conviction of
violating order for exclusion of persons
of Japanese ancestry from war area, Su-
preme Court could not say as a matter of
fact or law, as affecting validity of the
exclusion order, that defendant’s obedience
to exclusion order by going to an assembly
center would have resulted in his improper
detention in a relocation center. 18 U.S.
C.A. § 97,

9. War &4 -,

«Orders for exclusion of persons of
Japancese ancestry from war arcas, and or-
ders for their detention and resettlement,
pose different problems and may be gov-
crned by different principles, so that law-
fulness of oae does not neccssarily deter-
mine lawfuless of others, 18 U.S CA,
§ 97u.

10. Criminal law C>29

Violation of scparate orders for cx-
clusion and detention or resertlement, re-
spectively, of persons of Japanese ances-
try, promulgated pursuant o congressional
coactments, may be treated as separate

offtnses. 18 U.S.CA. § 97a.

11, Constitutional law <=246(1)

On kertiorari to review conviction of
violating order excluding persons of Jap-
anese ancestry from war area, Supreme
Court would not determine validity of pro-
visions for reporting and remaining 0
assembly or relocation centers, which de-
fendant was not convicted of violating.
18 U.S.CA: § 97a.

* Jmtncc RODBERTS, Mr. Tumc‘.
MURPHY ‘and Mr. Ju'cc JACKSON
dissenting.

-
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On Writ of Certiorari to the United
States Circuit Court of Appeals for the
Ninth Circuit, .

TFred Toyosaburo Korematsu was .con-
victed of remaining in a portion of a mili-
tary arca from which persons of Japanese
ancestry had been ordered excluded, and
to review o udgment, 110 19.2d 289, 4 firm-
ing his conviction, he brings certiorari.

Aflirmed. .
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Mr. Wayne M. Collins, of San Francis-
_co, Cal, and Mr, Charles A. Horsky, of

Washington, D. C,, for petitioner,

823 U.8. 2106
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M¢. Chaales Fahp Sol. Gert. of Wath-
w"'on,-D. C., for rcsporvdent. :

Mr. Justice BLACK delivered the opin-
ion of the Court.

The petitioner, an American citizen of
Japanese descent, was convicted in a fed-
eral district court for remaining in San
Leandro, Culifornia, a “Military Arca”,
cantrary to Civilian Exclusion Ovder No.
34 of "the Commanding General

216

: - ‘of the
Western Command, U. S. Army, which di-
vected that after May 9, 1912, all persons
of Japanese ancestry should be excluded
from that area. No question was raised as
to _petitioner’s loyalty to the Uuidd States.
The Circuit Court of Appeals flfirmed,!
and the importance of the constitutional
question involved Causced us to grant cer-
4i0f\‘ri.

[1,2] It should be noled, to begin with,
ihat all legal restrictions which curtiil the
civil vights of a single racial group are
immediately suspect, That is not to say
that all such restrictions are unconstitu-
“tional. It is to say that courts must sub-
jeck them to the most rigid: scrutiny.
Pressing public nccessity may somctimes
justify .the existence of such restrictions;
recial antagonism never can.

In the instant case prosccution of the
petitioner was begun by information charg-
ing violation of an Act of Coungress, of
Mareh 21, 1942, 56 Star. 173, 18 U.S.C.A.
$ §7a, ‘which ‘provides that §
ws % » whoever shall enter, remain
in. leave, or commit any act in any military
akcd or military zone prescribed, under the
authority of an Exccutive order of the
President, by the Sceretary of War, or by
any military commander designated by the
Sceretary of War, contrary to the restric-
{ions applicable to any such arca or zone

or contrary to the order of the Sccretary |

of War or any such military commander,
shall, if it appears that he knew or should
‘have known of the existence and extent of
the restrictions or order and that his act

was in violation thereof, be guilty of a

misdemeanor and upon conviction shall be
liable to a fine of not ta exceed $5,000 or
to imprisonment for not more than one
year, or buth, for cach oilense.” !

Exclusion Onder No. 34, which the pe-
titioner knowingly and admittedly violated

(5 SUPREME COURT n:vaum
Wu“_’-ctl%' PRI

vas ond of 3 vumber of milfary oadeas
and proglamafions, gll of which were sub-
stantially ' ' . §
2075 : :
based upon Exccutive Order No.
0066, 7 Fed.Reg, 1407. That order, issued
after we were at war with Japan, declared
that “the-successful prosecution of the war
requirés every possible protection against
espronnge and adinst sahotage to national-
defense. material, national-defense premis-
es, and national-defensc utilities, ¢ ¢ *”

One of the scrics of orders and procla-
mations, a curfew order, which like the
exclusion order here was proumnlgatdd pur-
suant to Kxecutive Qrder 9000, subjected all
persons of Japanese ancestry in pleseribed
Woest Coast military arcas to ¢ ain in
their residences from 8 po m. (o @ a. m.

CAs is the ease with the exclusion order

here, that prior curfew order was designed
as A “protection against  esplenige and
aminst sabotage.”  In Kiyoshi Iirabaya-
shi v. United States, 320 U.S. 81, 63 S.Cr.
1375, 87 1..Ed. 1774, we sustaincd a convie-
tion obtained for violation of ‘the curfew
order. The Uirabayashi conviction and
this one thus rest on the same 1942 Con-
gressional Act and the same hasic exeen-
tive and military orders, all of which or-
ders were aimed at the twin dangers of cs-
pionage and sxhotage. ‘

The 1942 Act was attacked in the ITira-
bayashi case as an unconstitutional delega-
tion of power; it was contended that the
curfew order and other orders on which
it rested were beyond the war powers of
the Congress, the military authorities and
of the Dresident, as Commander in Chief
of the Army; and finally that to apply the
enrfew order against none but citizens of
Japanese ancestry amounted to a constitu-
tionally prohibited discrimination solely on
account of race. To these questions, we
grave the scrious consideration which their
importance justifiecd.  We upheld the cur-
fow order as an exereise of the power of
the government to take steps neeessary to
prevent espionage and sabotage in an area
threatened by Japanese attack,

(3] .In the light of the principles we
amonnced in the Hirabayashi case, we arc
unable (o conchude that it was beyond the
war power of Congress and the lxceative
to exclude : ;

218 %
thosc of Japunese ancestry from

19 Gir. 140 F.aa 28
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the West Coast war arca at the time they
duak True, exclusion from the area in
which onc's home is lucated is a far great-
er deprivation than constant confinement to
the home from 8 p. m. to 6 a. m. Nothing
short of apprchension by the proper mili-
tary authoritics of the gravest imminent
dunger to the public saicty can constitu-
tionally justify cither. Dut exclusion from
a threatencd area, no less than curfew, has
a definite and close relationship to the pre-
vention of uspionage and sabotage.  The
military authoritics, charged with the pri-
mary responsibility of defending  our
shores, concluded that curicw provided in-
auequate protection and ordered exclusion.
They did so, as pointed out in our IHira-
Fayashi opinion, in accordance with Con-
gressional authority to the military to say
who should, and who +houid uot, remain
in the threatened arcas,

In this case the petitioner challcngcs the
assimptions upon which we rested our con-
cinsions in the Hirabayashi case. He also
urges that by May 1942, when Order Ne.
34 was promuigated, all danger of Japancse
invasion of the West Coast had disappeared.
After careful consideration of these con-
tentions we are compelled to rejeet them.

Here, as in the Hirabayashi case, supra,
T ULS, at page 99, 63 S.Ct. at page 1385,
57 L.Ed. 1774, “¥ * % we cannot reject
as unfounded the judgment of the military
authorities and of Congress that there were
disloyal membérs of thar population, whose
mumber and strength could not be precise-
iy and quickly ascertained. We cannot
say that the war-making branches of the

Government did not have ground for be-

bueving that in a eritical honr such persons

could not readily be isoluted and scparate-.

iy dealt with, and consiituted a menace to
the national defense and safety, which de-
manded that promp: and .ndcqu {e meas-
ures be taken to guard against it.”

- Like curicw, exclusion of those of Japan-

csu origin was deemed necessary Decause of

the presence of an un'\sccrtamcd number

of isloyal members of the group, most of
210 )

whom we have no doubt were loyal .to this

country. It was because we could not re-

323 0.8, 220

ject the finding, of the military authoritics
that it was lmpossible to bring about an
unmcediate segregation of the disloyal from
the loyal that we sustained the validity of
the curfew order as applying to the whelc
group. In the instant case, iemporary ex-

* clusion of the cntire group was rested by

the military on the same ground. The judg-
ment that exclusion of the whole group was
for the same rtason a military imperative
answers the contention that the exclusion
wis in the nature of group punishment
based on antagonism to thosc of Japancse
origin. That there were moembers of the
group who reta'ned loyalties to Japan has
been confirmed by investigations made sub-
sequent to the exclusion. Approximately
five thousand American citizens of Japanese
ancestry refused to swear unqualified al-
legiance to the United States and to re-
nounce alfegiance to the Japanese Emperor,
and scveral thousand evacuces requested
repatriation to Japan.®

[4,8]7 We uphold the exclusion order
as of the time it was made and when the
petitioner violated it. Cf. Chastleton Cor-
poration v. Sinclair, 264 U.S. 543, 547, 44
S.Ct. 405, 406, 68 1.Ed. 841; Block wv.
Hirsh, 256 U.S. 135, 154, 155, 41 S.Ct. 458,
459, 65 LEd. 865, 16 A.LR, 165. In doing
50, we are not unmindful of the hardships

imposed by it upon a large group of Amer. -

fean citizens, Cf. Ex parte Kumezo Ka-
wato, 317 U.S. 69, 73, 63 S.Ct. 115, 117, 87
L.IXd. 58, But hardships are part of war,
and. war is an aggregatien of -hardships.
A§I citizens alike, both in and out of umi-
form, feel the impact of war in greater or
lesser  measure.  Citizenship has its re-
sponsibiliti'es as well as its privileges, and
in time of war the burden is alwdys heavicr,

Compulsofy
lino

exclusion “of large groups of
citizens from their homes, except under

‘cxrcumstances of direst emergency and

peril, is inconsisient with our basie govern-
mental institutions,  But when under con-
ditions of modern wariare our shores are
threatened by hostile forees, the power to
protect must be commensurate with the
threatened danger,

[6,7] ‘Itisargucd that on May 30, 1942,

7 ;
2 Ifonrings before the Subcowmittee on
the Nutdomnl War Agencies Approprias .
von Bill for 1045, Yart 1I, G0S-~726; |
¥inal Iieport, Japancse Iivacuation from °
the West Coast, 1042, 300-327; Ilcar-
ings beforo the Committee on Immigra-

tion and Nuturalization, House of Rep-
rosrmtatives, T8th Cong., 24 Ness., on I,
1. 2701 and_ other bills to oxpatrinte
certain nationals of the United States,
vo. 3742, 40-58,
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Jue date the petitioner was charged with
remaining in the prohibited area, there were
mnﬂ:c.mg orders outstanding, forbi ddmg

.m both to leave the arca and to remain
lhcn-. Of course, a person cannot be con-
victed for doing the very thing which it is
a crime to fail to do. Tut the outstand-
ing orlers here contained no such contra-
dictory commands,

There was an order issued March 27,
1942, which prohibited petitioner and othe
ers of Japanese ancestry from leaving the
arca, but its elfect was specifically limiied
in_time “until and to the extent that a fu-
ture proclamation or order should so per-
mit or dircct.” 7 Fed.Reg. 2601. That
“future, order”, the one for violation of
which petitioner was convicted, was issued
May 3, 1942, and it did “direct” exclusion
fran Lhc arca of all persons of Japancse an-
cestry, hefore 12 o'clock noon, May 9; fur-
thermore it contained a warning that all
soch persons found in the prohibited arca
would be Luble to punishment under the
March 21, 1942 Act of Congress. Consec-
qaently, the only order in cffect touching
the petitioner’s being in the arca on NMay
- 30, 1942, the date specified in the informa-
tion against him, was the May 3 order
which prohibited his remaining there, and it
was that same order, which he stipulated

in his trial that he hid violated, knowing

nf its cxistence. There is therefore no
Lesis for the argument that on May 30,
1042, he was subject to punishment, tinder
the March 27 and May 3rd orders, whether
Lo remained fin or left the arca.

1t does appear, however, that on May 9,
¢ cffective date of the exclusion order,
the military authorities had

221

already deter-
minecd that the evacnation should be effected
by assembling together and placing under
guard all those of Japanese ancestry, at
central points, designated as “assembly cen-
ters”, in order “to insure the orderly evacu-
ation and resettlement of Japancse volun-
“tarily migratung from military arca No. 1
to restrict and regulate such migration.”

IPublic Proclamation No.4, 7 Fed.Reg. 2601.

And on May 19, 1942, cleven days before
the time petitioner was charged with un-
law fully remaining dn the area, Civilian Re-
srictive Order No. 1, 8 Fed Reg., 982, pro-
vided for detention of these of Japanese
ancestry in assembly or relocation centers.
It is now argacd that the validity of the
exclusion order cannot be considered apart
from the orders requiring him, after de-

COURT REPORTER
Cite an 83 8.Ct., 193

parture {rom tlic arca, to report and to re-
main in an assembly or relocation center.
The contention is that we must treat these
separate orders as onc and inscparable;
that, for this reason, if detention in the as-
sembly ‘or relocation center woulid have
illegally deprived the petitioner of his liber-
ty, the exclusion order and his conviction
under it cannot stand.

“ [8-10] We are thus being asked to pass
at this time upon the whole subsequent
detention program in both casembly and re-
location centers, although the only issucs
framed at the trial related to petitioner's
remaining in the prohibited arca in viola-
tion of the exclusion order. Iiad petitioner
here left the prohibited arca and gone to
an assembly center we cannot say ¢éither as
a matter of fact or law, that his presence
in that center would have resulted in his
detention in a - relocation center.  Some
who did report to the assembly conter were
not sent to relocation centers, but were re-
leased upon condition that they remain out-
side the prohibited zone until the military
orders were modificd or lifted. This il-
lustrates that they pose different problems
and may be governed by different principles,
The lawfulness of one does not necessarily
determine the Jawfulness of the others.
This is made clear
222

when we analyze the
requirements of the separate provisions of
the separate orders. These separate re-
quirements were that those of Japanese
ancestry (1) depart from the arca; (2)
report to and temporarily remain in an as-
semibly centér; (3) go under military enn- |
trol to a relocation center there to remain -
for an indcterminate period until released
conditionally or unconditionally by the mil-
itary authoritics. Each of these require-
ments, it will be noted, .imposcd distinct
duties in connection with the separate steps
in a complete evacuation program.  Had
Congress directly incorporated into mne Act
the lunguage of these separate orders, and
provided sanctions for their violitions,. dis-
obedience of any one would have consti-
tuted a separate offense.  Cf. Blockburger
v. United States, 284 U.S, 299, 304, 52 §,
Ct. 180, 182, 76 I.LEd. 306, There is no
reason why violations of these arders, in-
sofar as they were promulgated pursuant o
congressional  enactment, should not be
treated as separate offenses.

Tnda case [Ex parte Mitsuye FEndo]
323 U.S.

he
U.S. 283, 65 S.Ct. 208, graphically illus-
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trates the difference between the validity
‘of an order to exchiude and the validity of
a detention order after exclusion has been
effected,

[11] Since the petitioner has not been
convicted of failing to report or to re-
main in an assembly or rclocation center,
we canhot in this case determine the valid-
ity of those senarate provisions of the or-
der. It is sufficient here for us to pass
upon the order which petitioner violated.
To do more would be to go beyond the
issnes raised, and to decide momentous
questions not contained within the frame-
work of the pleadings or the cvidence in
this ease. It will be time enough to decide
‘the serigus constitutional issues which pe-
tioner sceks to raise when an asscmbly or
relocation order is apflicd or is certain to
be avplied to him, and we have its term

Some of the members of the Court are

of the vicw that evacuation and detention
in an Assembly Center were inscparable.
After May 3, 1942, the date of Exclusion
' s23

Order No. 34, Korematsit was under com-
pul -sn 1o leave the area not as he wonld
choose Imt via an Assembly Center. . The
Assembly Center was conceived as a part
of tae.machinery for group cvacuation.
The power to exclude inchudes the power
to do it by force if necessary, And any
“farc:ble measure must necessarily entail
some degree of detention or restraint what-
ever method of remaoval is sclected.  But
whichever view is taken, it resnlts in hold-
ing that the order under which petitioner
was convicted was valid,

Tt is said that we are dealing here with
the case of imprisonment of a citizen in a
concentration camp solely because of his
ancestry, without evidence or inquiry con-
cerning his loyalty and good disposition to-
wards the United States. Our task would
be simple, our duty clear, were this a case

involving the imprisonment of a loyal citi-

zen in a concentration camp because of
‘racial prejudice, Regardless of the true
nature of the assembly and relacation cen-
ters—and we deem it unjustifiable to call
them concentration camps with all the ugly
connotations that term implics—we are
dealing specifically with nothing but an
exclusion order. To cast this case into out-
lines of racial prejudice, without reference
to the recal military dangers which were
presented, merely confuses the issue. Ko-
rematsu was not excluded from the Ngili—
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tary Arca because of hostility to him or his
race. He was cicluded Lecanse we are at
war with the Japanese Empire, because the
properly constituted military authoritics
feared an invasion of our West Coast and
felt constrained to take proper security
measures, because they decided that the
military urgeney of the situation demanded
that all citizens of Japancse ancestry be
segregated frométhe West Coast tempo-
rarily, and finally, because Congress, repos-
ing its confidence in this time of war in
ur  military . leaders——as incvitably it
ust—determined that they should have
he power to do just this. There was evi-
ence of disloyalty on the part of some,
lie military authoritics considered that the
need for

HTATES
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action was great, and time was
short. We cannot—by availing ourselves
of the calm perspective of hindsight—now
say that at that time these actions were
unjustified.

Affirmed.

‘Mr. Justice FRANKFURTER, concur-
ring. % ¥ &

YAccording to my reading of Civilian
fdusion Order No. 34, it was an offense
for Korematsu to be found in Military
Arca No. 1, the territory wherein he was
previously living, except within the bounds
of the established Assembly Center of
that area. Fven though the varions orders
Assued by General DeWitt be deemed @
comprehensive eode of instructions, their
tenor is clear and not contradictory. They
put upon Korematsu the obligation to leave
Military Area No. 1, but only by the meth-
od preseribed inthe instructions, i ¢., by
reporting’ to the Assembly Center. 1 am
unable to seo how the legal considerations
that led to the decision in Kiyoshi Hira-
hayashi v. United States, 320 US. 81,
63 S.Ct. 1375, 87 L.IEd. 1774, fail to sus-
tain the military order which made the
conduct now in céntroversy a crime.  And
so I join in the opinion of the Contrt, but
should like te add a few words of my own.

The provisions of the Constitution which
confer on the Congress and the President
powers to cnable this country to wage war
arc as much part of the Constitution as
provisions looking to a nation at peace.
And we have had recent oceasion to guote
approvingly the statement of former Chie
Justice lughes that the war power of the
Government is “the power to wage war
successfully,” Hirabayashi v, Uiniteu
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Seoates, supra, 320 U.S. at page 93, 63 S.
Ct. at puge 1382, 87 L.Ed. 1774 and sce

ome Bldg, & L. Ass'n v. Blaisdell, 290
(.S, 398, 426, 54 S.Ct. 231, 235, 78 L.Ed.
413, 88 A.LL.R. 1481. Therefore, the va-
iioity of action, under the war power
must be judged wholly in the context
of war. That action is not to be stig-
mittized as lawless because like action in
times of peace would be lawless.  To talk

about a military order that exprcsses an:

atlowable judgment of war needs by those
entrusted with the duty of conducting war’
as “an . &
235

_ unconstitutional order” is to sufluse
4 part of the Constitution with an atmos-
phere of unconstitutionality. The respec-
tive spheres of action of military authoryg
{ics and of judges arc of course very dif-
ferent. But within their sphere, military
authorities are no more outside the bounds
of obedience to the Constitution than arc
judges within theirs. “The war power of
‘he United States, like its other powers
* * % js subject to applicable constitu-
tional limitations”, Hamilton v. Kentucky
Lastillerigs Co., 251 U.S. 146, 156, 40 S.Ct.
106, 108, 64 L.Ed. 194. To recognize that
yiilitary orders are “reasonably ecxpedient
military precantions” in time of war and
yet to.deny them constitutional legitimacy
nnkes of the Constitution an instrument
for- dialectic subtleties not rcasonably to
be attributed to the hard-headed TFramers,
wi whom a majority had had actual par-
ticipation in war. If a military order such
as that under review does not transcend
the means appropriate for conducting war,
such. action by the military is as constitu-
immal as would be any authorized action
by the Interstate Commerce Commission
within the limits of the constitutional pow-
or to regulite commerce.  And being an ex-
ereise of the war power explicitly granted
by the Constitution for safeguarding the
national life by prosccuting war cffcective-
ly, I find nothing in the Constitution which

.denies to Congress the power to enjorce
such a valid military order by making its

violation an offensc triable in the civil
courts.  Compare Interstate  Commerce
Commission v. Hrimson, 154 U.S, 447, 14
S.Ct. 1125, 38 L.l 1017; 1d., 155 U.S. 3,
15 S.Ct. 19, 39 L.Ed. 49, and Monongu-
hela Bridge Co. v. United States, 216 U.S.
177, 30 S.Ct. 356, 54 L.1d:“435, To find
that the Constitution docs not” forbid the
military mcasures now complaifed of does

not carry witl it approval of that which
Congress and “he Exccutive did. That is
their business, not ouri._j

Mr. Justice ROBERTS. B g

I dissent, because I think the indisputable
facts exhibit a clear violation of Constitu-
tional ‘rights. ;

This is not a case of keeping people off
the streets at pight as was Kiyoshi Hira-
bayashi v. Umited States, 320 U.S. 81, 63
S.Ct. 1375, 87 L.Ed. 1774,
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nor a case of

temporary exclusion of a citizen from an

arca for his own safety or that of the com-
muyity, nor a case of offering him dn op-
portunity to go temporarily out of an area
where his presence might cause danger to
himsclf or to his fellows. On the contrary,
it is the case of convicting a citizen as a
punishment for not submitting to imprison-
ment in a concentration camp, based on his
ancestry, and solely because of his ancestry,
without evidence or inquiry concerning his
loyalty and good disposition towards the
United States. If this be a correct state-
ment of the facts disclosed by this record,
and facts of which we take judicial notice,
1 nged hardly labor the conclusion that Con-
stitutional rights have been violated.

The . Government’s argument, and the
opinion of the court, in my judgment, er-
roncously divide that which is single and

‘indivisible and thus make the case appear

as if the petitioner violated a Military ‘Or-
der, sanctioned by Act of Congress, which '
excluded him from his home, by refusing
voluntarily to leave and, so, knowingly and
intentionally, defying the order and the Act
of Congress,

The petitioner, a resident of San Lean-
dro, Alameda Connty, California, is a na-
tive of the United States of Japanese an-
cestry who, according to the uncontradicted
evidence, is a loyal citizen of the nation.

A chronological recitation of events will
make it plain that the petitioner’s supposed
offense did not, in truth, covnsist in his re-
fusal voluntarily to lcave the areca which
included his home in obedienee to the order
excluding him therefrom. Critical atten-
tion must be given to the dates and se- -
quence of evends. , i

December 8, 1941, the United States de-
clared war on Japan.: |

Tebruary 19, 1942, rhe President issued
Txecutive Order No. 9066,' which, after

A

17 Fed.lieg. 1407,
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stating the reason for issuing the
237
order-as

“protection against espionage and against
sabotage to national-defense materiul, na-
tional-defense premises, and national-de-
feuse ntilities”, provided that certain Mil-
iary Commanders might, in their discre-
tion, “prescribe military arcas” and -define
iheir extent, “from which any or all per-
soms may be excluded, and with respect to
which, the right of any person to -enter,
remain in, or leave shall be subject to what-
ever restrictiqns” the “Military Commander,
v impose in his discretion.” :

FPebruary 20, 1942, Licutenant General
DeWitt was designated Military Command-
vr ® the Western Defense Command em-
bracing the westernmost states of the Un-
ion,—about one-fourth of the total arca of
the nation. .

March 2, 1942, General DeWitt promul-
vated Public Proclamation No. 1% which
recites that the entire Pacific Coast is “par-
ticularly subject to attack, to attempted in-
vasion * ‘* * and, in connection there-
with, is subject to cspionage and acts of
sahotage”, It states that “as a matter of
military necessity” certain military arcas
wnd zones arce established known as Military
Arcas _Nos. 1 and 2. It adds that “Such
persons or classes of persons as the situa-
tion may require” will, by subsequent or-
ders, “De excluded from all of Military
Area No. 1” and from eccrtain zones in
Military Area No. 2. Subsequent proclama-
tions were made which, together with Proc-
lamation No. 1, included in such arcas and
sones all of California, Washington, Ore-
con, Idaho, Montana, Nevada and Utah,
and the southern portion of Arizona. The
“orders required that if any person of Japa-
nese, German or Italian ancestry residing
inn Arca No. 1 desired to change his habitual
residence he must execute and deliver to
the authorities a Change of Residence No-
tice.

. 'San Leandro, the city of petitioner’s resi-
" dence, lies in Military Arca No. L

‘ 228
" On March 2, 1942, the petitioner, there-
fore, had notice that, by Exccutive Order,
the President, to prevent espionage and
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sabotage, h:.d authorizcd the Military to
exclinde him from certain arcas and to pre-
vent his entering or leaving certain areas
without permission. Ile was on notice
that his howme city had been inciuded, by
Military Order, in Arca No. 1, and he was
on notice further that, at sometime-in the
future, the Military Commander would

‘make an order for the exclusion of certain

persons, nof described or classified, from
various zones including that in which he
Tived.

March 21, 1942, Congress enacted ® that
anyon¢ who kiowingly “shall enter, remain
in, leave, or commit any act in any military
area or military zone prescribed  * * ¥
by any military commander * * ¥ con-
trary to the restrictions applicable to any.
such arca or zone or contrary to the order
of * * * any such military commaud-
er” shall be guilty of a misdemcanor, This
is the Act under which the petitioner was
charged. i

March 24, 1942, General DeWitt insti-
tuted the curfew for certain arcas within
his command, by an order the validity of
which was sustained in lHirabayashi v.
United States, supra.

March 24, 1942, General DeWitt began
to issuc a scrics of exclusion orders relat-
ing to'specificd arcas.

March 27, 1942, by Proclamation ‘No. 4,4
the General recited that “it is necessary, in
order to provide for the welfarc and to in-
sure the owderly evacuation and rescttle-
ment of’]apancsc voluntarily migrating
from Military Arca No. 1 to restrict and
regulate such migration”; and ordered that,
as of March 29, 1942, “all alien Japanese
and persons of Japancsc ancestry who are
within the limits of Military Arca No. 1,
be and they are hercby

: 220
: prohibited from
leaving that arca for any -purpose until
and to the extent that a future proclama-
tion or order of this headquarters shall so
perniit or direct.”® ]

No order had been made excluding the
petitioner from the arca in which he lived.
By Proclamation No. 4 he was, after March
29, 1942, coufined to the limits of Arca No.
1. If the Lxccutive Order No. 9066 and

27 Fed.Reg. 2020.

356 Stat. 173, 18 UB.C.A. § 97a.

47 Fed.lleg. 2601, J

& The italics in the quotation are mine.
The use of the word “voluntarily” ex-

hibits a grim irony prebably not lost on
petitioner  and  others  in  like case.
Fither o, or its use was a disingenuous
attempt to camouflage the compulsion
which was to be applied.
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the Act of Congress meant what they said,
to leave that area, in'the face of Proclama~
tivii No. 4, would be to commit a misde-
meaner.

May 3, 1942, General DeWitt issued Ci-
vilian Execlusion Order No, 346 providing

that, after 12 o'clock May 8, 1912, all per--

sons of Japancse ancestry, hoth alien and
non-alien, were to be excluded from a de-
seribed portion of Military Arca No. 1,
which included the County of Alameda,
California. “The order required a responsi-
hle member of each family and cach indi-
vidual living alone to report, at a timesct,
at a Civil Cantrol Station for instructions
to go t8 an Assembly Center, and added
that any person failing to comply with the
provisions of the order who was found in
the described area after the date set wonld
be lable to presccution under the Act of
March 21, 1942, supra. It is important to
note that the order, by its cxpress terms,
had no application to persons within the
bounds “of an established Assembly Center
pursnant to instructions from this Ilead-
quarters * * *" The obvious pur-
pove of the orders made, taken tocether,
was to drive all citizens of fapancse an-
costry into Assembly Centers within the
zones of their rvesidence, under pain of
¢riminal proseeutiony
{230
The predicament 1 “Which the petitioner
thus. found himscll was this: Tle was for-
hidden, by Military Order, to leave the
zone in which he livéd; he was forbidden,
by Military Order, after a date fixed, to be
found within that zone unless he were in
an Assembly. Center located in that zone.
Gerieral DeWitt’s report to the Scerctary
of War. concerning the programme of
‘evacuation and relocation of Japanese
mukes it entirely clear, if it were neces-
sary to refer to that decument,—and, in
the light of the above recitation, I think it
" is mnot—that an Assembly Center was 2
Ceuphemism {or a prison. No person with-
in such a center was permitied to leave ex-
cept by Milnary Order, ;

In the dilemma that he dare not remain
in his home, or voluntarily leave the arca,
withont incurring criminal penalties, and
that the only way he could avoid punish-
ment was to go to an Assembly. Center and

Cite aa 65 §.Ct. 103 '

submit himsclf to military imprisonment,
the petitioner did nothing.

bnnc 12, 1942, an Information was filed-

in the District Court for Northern Califor-
nia charging a_violation of the Act of
March' 21, 1942, in that pctitioner had
knowingly remained within the area cov-
ered by Iixclusion Order No. 31 A de-
murrer to the gAnformation  having heen
overruled, the petitioner was tricd under
a plea of not guilty and convicted.  Sen-
tence was suspended and he was placed on
probation for five years. We know, how-
ever, in the light of the foregning recita-
tion, that he was at orce taken into mili-
tary custody and lodged in an Assembly

Center. We further know that, on: March ’

18, 1942, the President had. promulgated
Exceutive Order No. 91027 cstablishing
the \War Relocation Authority under which
so-calledd Relocation Centers, a cuphemism
for concentration camps, were establishied
pursuant to cooperation between the ‘mli-
tary authoritics of the Western Defense
Command and the Relocation Authority,
and that the petitioner has :
201

s been confined
cither in an Assembly Center, within the
zone 10 which he had lived or has heen re-
moved to a Relocation Center where, as
the facts disclosed in lix parte Mitsuye
Lndo, 323 U.S. 283, 65 S.Ct. 208, demon-
surate, he was illegally held in custudy.

The Government hits argued this'‘¢asc as
if the only order outsianding at the time the
petitioner was ~arrested  and informed
against was Exclusion Order No. 34 or-
dering him to leave the arca in which he
resided, whith was the basis of the infor-
mation against him. That argument has
evidently been effective. - The opinion re-
fers to the IHirabayashi case, supra, to
show that this eourt has sustained the va-
lidity of a curfew order in an emergency.
The argument then is that exclusion from
a given area of danger, while somewhat
more sweeping than a curfew regulation, is
of the same naturg~—a temporary cxpedi-
ent made necessary by a sudden emergency.
“This, I think, is a substitution of an hy-
pothetical gase for the case actually before
the court. }I might agree with the court's
disposition ‘éf ahe hypothetical case®  The

67 Fed.Reg. 3967,
77 Ped.Reg. 2160, :
8 My agrecwment would depend on the

definition and applicaiion of the termy
“temporary” anil “emergeney™.  No pro-
nouncetent of the commanding oflicer
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‘iberty of cvery Amcrican citizen freely
to come and to go must {requently, in the
face of sudden danger, be temporarily lim-
ited or suspended.  The civil authoritics
must ofien resort to the expedient of ex-
cluding citizens temporarily from a local-

ity. . The drawing of fire lines in the case

of a conflagration, the removal of persons
from the area where a pestilence has
broken out, are familiar examples. If the
exclusion worked by Exclusion Order No.
34 were of that nature the Iirabayashi
case would be authority for sustaining it

2 7 :
But the facts above recited, and those set
forth in Ex parte Metsuye Indo, supra,
show thdt the exrlusion was but a part of
an ovcr-all plan for dorceable ' detention.
This case cannot, therefore, be decided on
any such narrow graund as the possible va-
lidity of a Temporary Exclusion Order un-
der which the residents of an area are
given an opportunity to.leave and go clsc-
where in their native Jand outside the
boundarics of a military_area. To make
the case thrn on any such assumption is to
shut our cyes to reality,

As 1 have said above, the petitioner, prior
to his arrest, was faced with two dia-
metrically contradictory orders given sanc-
tion by e Act of Congress of March 21,
1912.  The carlier of those orders:marde
Hiim a criminal if he left the zone in which
he resided; the later made him a criminal
i{ he did not leave. v

T had sunposcd that if a citizen was con-
strained by 1wo laws, or two orders having
the foree of jaw, and obedience to one
would violate the other, to punish him for
~iolation uf ecither would deny him dug
process of law.  And 1 had supposcd that
under these circumstances a conviction for
violating one of the orders could not
stand.

We cannot shut our eyes ta the fact that
had the petiiioner attemipied to violate
Trociimation No. 4 and leave the military
arca in which he lived he would liave been
arrested and tried and convicted for viola-
tion of Proclamation No. 4. The two con-
flicting orders, one which commanded him
to stay and the other which commanded
him (o go, were nothing but a cleverly de-
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vised trap 1o accomplish the real purposc
of the military authority, which was to fock
him up in a concentration camp. The only
course by which the petitioner could avoid
arrest :and prosccufion wis 1o go 'to that
camp dccording to instructions to be given
him when he reported at a Civil Control
Center. We know that is the fact. Why
should we sct up a figmentary and artificial
situation inwad’ of addressing oursclves to
the actualities of the case?

v 23 :

These stark realities are met by the sug-
gestion that it is Tawful 1o compel an Amer-
jcan citizen to submil to illegal imprison-
ment on the assumption that he might, af-
ter going to the Assembly Center, apply for
his discharge by suing out a writ of habeas
carpus, as was done in the Fudo case, su-
pri. The answer, of course, i1s that where
he was subject to two conflicting laws he
was not bound, in order to escape violation
of one or the other, to surrender his liberty
for any period. Nor will it do to say that
ihe detention was a necessary part of the’
process of cvacuation, and so we arc here
concerned only with the validity of the lat-
(4 P

Again it is a ncw doctrine of constitu-
tional law that one indicted for disobedi-
¢nce 1o an unconstitutional statute riy not
defend on the ground of ihe invalidity of
the statute but must obey it though he
knows it is no Jaw and, after hie has suffer-
ed the disgrace of conviction and lost his
liberty by sentence, then, and not before,
seck, from within prison walls, to test the
validity of the law.

Morchver, it is beside (hic point to rest

‘decision in part on the fact that the peti-

tioner, for his own reasons, wished to re-
main in his home. 11, as is the fact he was
consirained so to do, it is mdeed a narrow
application of constitutional rights to ig-
nore the order which coustrained him, in
order to susiain his conviction for vioia-
tion of another contradictory erder.

T would reverse the judgment of convie-
tion.

Mr. Justice MURPTIY, dissenting.

This exclusion of “all persons of Jap-

SR a— O <0 M - 0 e -

enn, in my view, preclude indicinl iu-
auiry and  deterinition whether an
emereney ever existed and whether, if.
so, it remained, at the date of the re-,

¢ 8.CT—13%

straint ont of which the litigniion arose.
(f. Chastieton Corporation v, Ninelair,
ot U.S. D43, 44 S.Cio 405, 68 L.Ed.
8§11,
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arcse ancestry, both alien and non-alien,”
from the Pacific Coast arca on a plea of
wmilitary necessity in the absence of martial
law ought not to be approved.  Such ex-
clusion goes over “the very brink of con-
stitutional power” and falls into the ugly
abyss of racism.

In dealing with matters relating to the
prosecution and progress of a war, we

must accord great respect and considera-

tion

234 .

to the judgments of the military au-
thoritics wlio arc on the scene and who
have full knowledge of the military facts.
The scope of their discretion must, as a
watter of necessily and common seuse, be
widde, And their judginents onght not to
be overriled lightly by those whose train-
ing and duaiies ill-cquip them to deal in-
telligently with matters so vital to the
physical security of the nation.

At the sume time, howcver, it is cssen-
tia! that there be definite limits to military
discretion, especially where martial Iaw has
not been declared.
left impoverished of their constitutional
rights on a plea of military necessity that
has neither substance nor support. Thus,
like other claims conflicting with the as-
seried constitutional rights of the individ-
wal, tiie military claim must subject itsclf
to the judicial process of having its rea-
sonableness  determined and its  conflicts
with other interests reconciled,
ihe allowable Iimits of military discretion,
and whether or not they have been over-
stepped in a particular case, are judicial
questions.”  Sterling v, Constantin, 287
Usb 378, 401,-53 S.Ct. 190, 196, 77 L.Ed.
375. :

e judicial test of whether the Govern- -

ment, on a plea of military nccessity, can
validly deprive an individual of any of his
constitutional rights is whether the depriva-
tion is reasenably related to a pnblic dan-
rar that is so “immediate, imminent, and
imparling” us not to admit of delay and
not fo permit the intervention of ordiary
constitutional processes to alleviate the dan-
gor. United States v, Russell, 13 Wall, 623,
027, 628, 20 L.Jd. 474; Mitchell v. Har-
mony, 134w, 115, IH 135, It E.)E5;
Raymomd v, Thomas, 91 W18, 712, 716, 23
1.1 434, Civiban Exclusion Order No,
34, binushing from a prescribed arca of the
Pacxﬁc Coast *“all persons of Japancse :m-

Individuals must not be’

“What are’

FAMETCOURT REPORTER
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cestry, both alien and non--hcn." clearly
does not meet that test.  Deing an obvious
racial discrimination, the
236
order dceprives
ali (hosc w:thm its scope of the cqual pro-.

“tection of the laws as guaraniced by the
“Lifth

Amendment. It further deprives
these, individuals of their constitutional
rights to live and” work where they will,
to_cstablish a home where/they choose and
to move about freely. In‘excommunicating
them without benefit of hearings, this or-
der also deprives them of all their consti-
tutional rights to procedural due process.
Yet no reasonable relation to an “immedi-
ate, imminent, and impending” pubilic dan-
ger is cvident to support this racial restric-
tion which is onc of the most \wccpm"
and complete deprivatious of constitutional
rights in the history of this nation in the
absence of martial law.

It must be conceded that the military and
naval situation in the spring of 1942 was
such as to generate a very real fear of
invasion of the Pacific Coast, accompanied
by fears of sabotage and espionage in that
arca, The mnhtary command was there-
fore justificd in adopting all reasonable
means necessary to combat these dangers.
In adjudging the military action taken in
light of the then apparent dingers, we
must not erect too high or too mecticulous
standards; it is nccessary only that the ac-
tion have some reasonable relativn to the
removal of the dangers of invision, sabo-
tage and cspionage.  But the exclusion,
cither temporarily or permancntly, of all
persons with Japanese blood in their veins
has no such reasonable relation. And that
relation is lacking because the exclusion or-
der nccu'ssnrily must rely for its reason-
ableness upon the assumption that ail per-
sons of Japanese ancestry may have a
dangerous ‘tendency to commit sabotage
and espionage and to aid our Japanesc
cnemy in other ways. Tt is difficult to be-
lieve that reason, logic or experience could

“be marshalled in support of such an as-

sunption,

- i
That this forced exclusion was tlu result
in good measure of this erroncons assump-

tion of raca.xl guilt rather than
c =3

bona fide
military necessity is evidenced by the Com-
manding  General’s Final - Report on the
cvacnation from the Pacific Coast arca.!

2 Final Repori, Japanese Fvaciation ;
from the West Coaxt, M2, by Lt
Cen. J, 1. Do Witt, This report is dated

June 5, 1943, but was not made publie
vutil Jonuary, 1044
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In it he refers to all individuals of Jap-
anese descent as “subversive,” as belong-
ing to “an enemy race” whose “racial
strains are undiluted,” and as constituting
“over 112,000 potential encmics * * ¥
at large today” along the Pacific Coast.?
In supJort of this blanket condemnation of
all pe;sons of Japaiiese descent, however,

no reliable evidence is cited to show that

such individuals were generally disloyal,®
or had generally so conducted themsclves
in this arca as to constitute.a special men-
ace to defense installations or war indus-
trics, or had otherwise by-their bchavior
furnished reasonable ground for their ex-
clusion as a group.

Justification for the exclusion is sought,
instead, mainly upon questionable racial

and sociological grounds not
Wy
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ordinarily
within the realm of expert military judg-
ment, supplemented by certain semi-mili-
tary conclusions drawn from an unwar-
ranted use of circumstantial evidence. In-
dividuals of Japanese ancestry arc con-
demned ‘beeanse they are said to be “a
large, unassimilated, tightly knit racial
group, bound to an enemy nation by strong
ties of rdce, culture, custom and reli-
gion'4 They are claimed to be given to
“emperor worshipping ceremonies” & and to
“dual citizenship.”¢ Japancse language
schools and allegedly pro-Japancse or-
ganizations are cited as cvidence of
possible group disloydlty,? togcther with
facts as to [
238 .
certain persons being cducated

and residing at length in Japan® It is in-

2 FPurther evidence of the Commanding
General’s attitnde toward individuals of
Japunese ancestry is revealed in  his
volunutary testimony on April 13, 1013,
in San Frangisce before the IHouse Naval
Affnirs  Subcommitteeo to Investigate
Congoested Areas, Part 3, pp. TJ9-40
(78th Cong., 1st Sess.):

“I don't want any of them (persons

+ of Japanese ancestry) here, They are
a dangerous eclement. There is no way
to determine their Joyalty,  The west
const contains tooe many vital installa-
tions essential to the defense of the
country to allow any Japanese on this
const. % * ®  The danger of the
Japanese wa§, and is now—if they are
permitted to 'eome back—espionage and
sabotage, It makes no difference wheth-
or he is an American citizen, he is still
a Jupanese. Amerienn citizenship does
not neeessarily  determine  loyalty.
*« #» % Dut we must worry about the
Japanese all the time until he is wiped
off the wmap. Sabotage and espionago
will make problems as long as he is al-
lowed in this urea. % * *”

37he IMinal Report, p. 9, ecasts a cloud

_ of ruspivion over the entire group by
.gaying that “while it was belicved that

J some were loyal, it was known that
many were not.”  (Italies added.)

4 Final Report, p. vii; see also pp. 9,
17. To the extent that assimilation is
a problem, it is Inrgely the result of
cortain soecinl customs and laws of tho
Ameriean general publie.  Studies dem-
oustrate that persons of Japanese descent
aro rendily suseeptible to integration in our
gocicty if given the opportunity, Stroug,
Tho Sceond-Generation Japanese I'rob- -
lem (1934); Smith, Americans in Proce
ess (1037); Mears, Rexident Ovientals

on the American IPacific Coast (1928);
Millis, Tho Japanese Problem in the
United States (1042), The failure to
accomplish an ideal status of assimila-
tion, therefore, cannot be charged to the
‘refusal of these persons to become
Americanized or to their loyalty to Japan.
And the retention hy some persons of
coftain customs and religious practices
of their ancestors is no eriterion of their
loyalty: ta the United States,

6 inal Report, pp. 10-11, No sinister
correlation between the emperor worship-
ping activitics and disloyalty to America
was shown,

¢ Final Report, p. 22. The charge of
“dual citizenship” springs from a mis-
understanding of the wrimple fact that
Japan in the past used the doctrine of
Jux sanguinie, as she had a right to do
under international law, and claimed as
her citizens all persons born of Japanese
nationals wherever loeated.  Japan las
greatly modified this dpetrive, however,
by allowing all Japanese born in the
United States to renounce any eluim of
dunl citizenship and by releasing her,
clnimn ax to all harn in the United States
alter 1020,  See Freeman, “Genesis,
Exodus, and Leviticns: Genealogy, Kvae-
uation, and Law,” 28 Cornell L.Q, 411,
447-8, and authorities there cited; Me
Willinms, DPrejudice, 123-4 (1044),

7 Final Report, pp. 12-13. We bhave
had various foreign language schools in
this country for gencrations withont
considering their existence as ground for
racial diserimination. No subversive ac-
tivities or teachings have been shown in
conneetion with the Japanese schools.
McWillinms, Prejudice, 1213 (1044),

8 Pinal Report, pp. 13-15. Such per-
sons constitute a very small part of the
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tinated that many of these individuals de-

liberately resided “adjacent to strategic

points,” thus enabling them “to carry in-
o ecxccution a tremendous program . of
<uhotage on a mass scale should any con-
siderable number of them have been in-
clined to do s0.”® The need for protec-
tive custody is also asserted. The report
refers without identity to “numicrous inci-
dents of violence” as well as to other ad-
mittedly unverified - or. cumulative inci-
dents.  From this, plus certain other
events not shown to have been connected
with the Japanese Americans; it is con-
cluded that the “situation was fraught
with danger to the Japanesc population jt-
self” and that the general public “was
ready ‘to take matters into its own
hands,” 10 Finally; it is intimated, though

not directly
230

charged or proved, that per-
sons of Japanese ancestry were  re-
wonsible for three minor isolated shellings
and bombings of the Pacific Coast area,!!

65 SUPREME COURT REPORTER
Clte na 05 N.Ct, 193

as well as for unidentificd radio transmis-
sions and night signalling.

.
" The main reasons rchied upon by those
responsible for the {orced evacuation,
thercfore, do not prove a reasonable rela- .
tion between the group characteristies of
Japanese Americans and the dangers of
invasion, sabotage and ¢spionage.  The
reasons appeaf, instead, to be largely an
accumulation of much of the misinforma-
tion, half-truths and insinuations that for
years have been dirccted against Japanese

.Americans by people with racial and eco-
‘momic precjudices—the same people whn

have been among the foremost advocates

of the evacuation® A military judgment
s 240

based upon such racial and sociological

“considerations is not entitled to the great

weight  ordinarily given the judgments
based upon strictly military considerations.
Lspecially is this so when cvery charge
relative to race, religion,  culture, geo-
graphical location, and legal and ¢conomic

entire group and most of them belong
to the Kibei movement—the actiony and
mwembership of which .are well known to
onr Governmont ageuts, it odir

9 Final Neport, p. 10; see also pp. vii,
0, 15-17. This insinuation, based purely
upon speenlation and cirenmstantinl ovi-
Qenee, completely overlooks the fact that
the main geographie pattern of Japaneso
population was fixed many years azo
with reference to cconomie, social and
xoil  copditions. Limited occupational
ontlets and social pressures encouraged
their concentration mnear ‘their - initial
points of entry on (he Pacific Coast.
Phat theso points may now be near eer-
fain  strotegic  military  and industrinl
areas is no proof of a dinbolieal pur-
pose on the part of Japanese Americans.
Sea MeWillinms,  Prejudiee, 1194121
(1944); Mouse Renort No. 2124 (77th
Congz., 20 Sess.), HU-00,

10 'inal Report, pp. 8-0, This dauger-
ous doetrine of protective ecustody, as
proved hy recent European history,
should liave absolutely no standing -as
an excuse for the deprivation ef tho
rights of minority groups. See Iouse
Report No, 1911 (77th Cong., 2d Sess.)
1-2. ' Cf. Youse Report No, 2124 (771h
Cong., 2d Sess.) 1435-7. In this instance,
morcover, there are only two minor ine
stances of violence on record invelving
persons of Japanese ancestry. MeWil-
linmg, What About Our Japanese-Amer-

~ jeuns? Tublic Afflairs Pamphlets, No. 01,
©p. 8 (1944). Z : ¢

1t Final Report, p. 18, One of these
incidents (the veputed dropping. of in-
cendiary bombs on an Ovegon forest)
« occurred on Sept. 9, 1042--a consider
able time after the Japanese Amerieaw
had been evacnated from  their home
and placed in Assembly Ceniers.  Sce
New York Times, Sept. 15, 1912, p. 1,
col. 3. g
12 Special  interest groups were  ex-
tremely active in applying pressure for .
mass evacaation. See House Report No.
2124 (77th Cong., 24 Sess) 158-6;
MeWilliams, Prejudiee, 1268 (10 81).
Mr. Austin B. Anson, managing seere-
tary of the Salinns Vegetable Grower- .
Shipper Associntion, has fraukly admit-
ted that “We're echarged with wanting
to get rid of the Jops for selfish reasons,
We do. It's a qubstion of whether the
white man lives on the Pacific Const
or tho brown men, They eame into this
valley -to work, and they siayed to take
over. * * * Plhey undersell the white
man in the markcéts. * * * They work
their women and children while the white
farmer has to pay wages for his help.
I1f all the Japs were removed tomorrow,
we'd never miss them in two weeks, be-
cause the white farmers ean take over
and produce everything the Jap grows.
And we don’t want them buck when the
war ends, cither.,” Quoted by Taylor in
his_artiela “The People Nobody Wants,”
214 Sat. Eve. Poat 24, 06 (May 9, 1042).



TOYOSABURO l\'O“HMAT.\;»U v. UNITI:) STATES
Cite us 65 8.Ct. 103

tus has been substantially diseredited by
dependent stwlics made by experts in
cse maucrs.”z > XA

The military necessity which is essen-
d to the validity of the evacuation order
us resolves itself into a few intimations
at cortain individuals actively aided the

emy, from which it is inferred that the’

tire group of Japanecse Americans could
it be trusted to be or remuin loyal to the
nited States. No one denies, of course,
at there were some disloyal persuns of
panese descent on the Pacific Coast who
o all in their power to aid their ancestral
nl.
yaged in by many persons of German,
alian dand even more pioneer stock in our
amtry. But to infer-that examples of in-
vidual disloyalty prove group disloyalty
il justify discriminatory action against
¢ entire group is to deny that under our
stem of law individual guilt is the scle
wsis for deprivation of rights.  More-
rer, this inference, which is at the very
art of the cvacuation orders, has been
sed i support of the abhorrent and despic-
sle treatment of minority groups by the
ctatorial tyrannies which this nation is
sw pledged to destroy. To give consti-
itional sanction to that inference in this
1s¢, Iowever well-intentioned may have
ren the military command on the Pacific
oust, is to adopt one of the cruclest of the
wionales used by our enentics to destroy
1e ‘dignity of the individual and to c¢n-
yurage-and apen the door to discriminatory
stions agaiist other minority groups in
1¢ passiuns of tomorrow.
é 241 :

No adequate reason is given for the fail-
re to treat these Japanese Americans op
n individual basis by holding investigations

nd hearings to scparate the loyal from

1e disloyal, as was done in the case of
ersons of German and Italian ancestry.

Similar disloyal activities have beery
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See 1ouse Report No. 2124 (77th Cong., 2d
Sess.) 217-52. 1t is asscrted merely that
the loyaltics of this group “were unknown
and time was of the essence.” ., Yet nearly
four months elapsed after Pearl Ifarbor
beforeithe first exclusion order was issued;
nearly cight months went by until the last
order tvas issucd; and the last of thesc
“subversive’ persons was not actually re-
moved until almost cleven months had
clapsed. Lcj#ire and deliberation seem to
have been more of the essence than speed.
And the fact that conditions were not such
as to warrant'a declaration of martial law
adds strength to the belicf that the factors
of time and military necessity were not
as urgent as they have been represented to
be.

Morcover, there was no adequate proof
that the Federal Burcau of Investigation
and the military and naval intelligence serv-
ices did not have the espionage and sabo-
tage situation well in hand during this long
period. Nor is ‘there any denial of the
fact that not onc person of Japanese an-
cestry was accuscd or convicted of espion-
age or sabotage after Pearl Harbor while
they were still free, a fact which is some
cvillence of the loyalty of the vast majority
of these individuals and of the cffective-
ness of the cstablished methods of com-
batting these evils. It

. 243

scems incredible that
under these circumstances it would have
been impossible to hold loyalty hearings for
the mere 112,000 persons involved—or at
feast for the 70,000 American citizens—cs-
pecially when a large part of this number
represented children and cllerly men. ad
women.}  Any incouvenience that may
have nccomfnmicd an attempt to conform
to procedural due process cannot be said to
justify violations of constitutional rights of
individuals,

13 See notes 4-12, supra.

14 [“inal Report, p. vii; see also po 18,

15 Phe Final Report, p. 34, mikes tho
amazing statcment that as of chruary
14, 1942, “The very fuct that no sabotage
has taken place to date is a diswrbing
and confirming indication that such ue-
tion will be tuken.” Apparently, in the
minds of the military leaders, there was
po way that the Japanese Americans
conld eseape the suspicion of sabotnge.

16 During a period of six mouths, the
112 alien tribunals or heaving boards
sot up by the British Government short-

ly after the outbreak of the present war
summoned and exuiained approximately
74,000 Cerman  and  Austrian - aliens.
Phose tribunals determined whether each
individual enemy alien was a real cuemy
of the Allies or only n “frivndly enemy.”
About ©4,000 were freed from intern-
ment and from any speecial restrictions,
and only 2,000 were interued,  Kempner,
“Phe Inemy Alien  Problem in  the
Present War,” 34 Amer. Journ, of Int.
Law 443, 441-40; Iouse Report No.
2124 (77th Cong., 2d Sess.), 250-1.
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1 dissent, therefore; from this legalization
oi racism. Racial discrimination in any
{orm and in any degree has no justifiable
part whatever in our democratic way of
life. It is unattractive in any sctting but
it is utterly revolting among a freec pecople
who have embraced the principles set forth
in the Constitution of the United States.
All residents of this nation are kin in some
way by blood or culture to a foreign land.
Yect they are primarily and necessarily a
part of the new and distinct civilization of
the United States. They must according-
ly be treated at all times as the heirs of the
American experiment and as entitled to all
the rights and freedoms guaranteed by the
Constitution.

Mr. Justice JACKSON, dissenting.

Korematsu was born on our soil, of par-
“ents born in Japan. The Constitution
makes him a citizen of the United Stitcs
by nativity and a citizen of California by
=43

residence. - No claim ss made that he is
not loyal to this country. There is no sug-
westion that apart from the matter involved
here he is not law-abiding and well (dis-
posed. Korematsu, however, has been con-
victed of an act not commonly a crime.
It consists mercly of being present in the
siate whereof he is a citizen, near the place
where he was born, and where all his life
hie has lived,

Lven more unusual is the series of mil-
itary orders which made this conduct a
crime.  They forbid such a one to remain,
and they also forbid him to leave. They
were so drawn that the ouly way Kore-
matsu could avoid violation was to give
himself up to the military authority. This
meant submission to custody, examination,
aud transportation out of the territory, to
be followed by indcterminate confinement
in detention camps.

A citizen's presence in the locality, how-
ever, was made a crime only if Lis par-
en's were of Japancse birth. llad Kore-
matsu been one of four—the others being,
say, a German alicn enemy, an lialian alicn
cnemy, and a citizen of American-born an-
_cestors, convicted of treason but out on
parole—only Korcmatsu’s presence would
have viokited the order.  The difference
between their innocence and his crime
would result, ‘not from anything he i,
said, or thought, different than they, but

only in that he was born of different rac-
ial stock.

Now, if any fundamental assumption un-
derlies our system, it is. that guilt is per-
sonal and not inheritable. LEven if all of
one’s. antecedents had been convicted of
treason, the Constitution forbids its penal-
ties to be visited upon him, for it provides
that “no Attaipder of Treason shall work
Corruption of Bldod, or Forfeiture except
during the Life of the Person attained.”
Article 3, § 3, cl. 2. But herc is an at-
tempt to make an otherwise innocent act

-a erime merely because this prisoner is the
son of parents as to whom he had no

chuice, and belongs to a race from which
there is no way to resign. If Congress
in peace-time legislation should
2
: enact such
a criminal law, I should suppose this Court
would refuse to enforce it

But the “law” which this prisoner is con-
victed of disregarding is not found in an
act of Congress, but in a military order.
Neither the Act of Congress nor the LEx-
ccutive Order of the President, nor both
together, would afford a basis for this con-
viction. It rests on the orders of Gener-
al DeWitt. And it is said that if the mil-
itary commander had recasonable military
grounds for promulgating the orders, they
are constitutional and become law, and the
Court is required to enforce them. There
are several reasons why I cannot subscribe
to this doctrine,

It would be impracticable and dangerous
idecalism to expect or insist thut cach spe-

cific military command in an arca of prob-.

able operations will conform to conven-
tional tests of constitutionality., When an
area is so.beset that it must be put un-
der military control at all, the paramount
consideration is that its mecasures be suc-
cessful, rather than legal.  The armed
services must prolect a socicty, not mcre-
ly its Constitution. The very essence of
the military job is to marshal physical
force, to remove every obstacle to its ef-
fectiveness, to' give it every strategic ad-
vautage. Defense measures: will not, and

often should not, be held within the lim- .

its that bind civil authority in peace. No
court can require such a commander in such
circumstances to act as a reasonable man;
he may be unreasonably cautious and ex-
acting. = Perhaps he should be.  But a com
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mansler in temporarily focusing the life of
A conmunity on defense is carrying out a
rulitary program; he is not making law
in the sense the courts know the term.
1Ic .issues orders, and they may have a
certain anthority as military commands, al-
though they may be very bad as constitu-
tional law.

But if we cannot confine military ex-
pedients by the Constitution, neither would
I distort the Constitution to approve all
that the military may deem cxpedient.
That is i

245 .

what the Court appears to be do-
ing, whether consciously or not. I eannot
say, from any evidenice before me, that the
orders of General "DeWitt were not rea-
sonably expedient military precautions, nor
could [ say that they were.  Buot even if
they were permissible military procedures,
I deny that it follows that they are con-
stitutional.  If, as the Court halds, it does
follow, then we may as well say that any
military order will be. constitutional and
hiave done with it.

The limitation under which courts al-
ways will labor in cxamining the feces-
sity for a military order are illustrated by
this case. 1low does the Court know that
Lese orders have a reasonable basis in ne-
cessity?  No cvidence whatever on that
subject has been taken by this or any oth-
er court. There is sharp coniroversy as
to the credibility of the DeWitt report.
So the Court, having no real evidence be-
fore it, has no choice but to accept Gen-
eral DeWitt’s own unsworn, sclf-serving
siatement, untested by any eross-examina-
{ion, that what he did was reasonable.  And
thus it will always be whew courts try to
ook into the reasonableness of a military
order.

In the very nature of things military de-
cisions ‘are not susceptible of intelligent ju-
dicial appraisal.  They do not pretend’ to
rest on cvidence, but are made on informa-
tion that often would not be admissible and
on assumptions that could not be proved.
Information in support of an order could
not be disclused to courts without daneer
that it would reach the cuemy.  Neither
can courts act on communications made in
confidence.  llence courts ean never have
any real alternative to aceepting the mere
declaration of the authorily that issucd the
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order that it was reasonably necessary
from a military viewpoint,

Much is said of the danger ta liberty
from the Army program for Jdcporting and
detdining these citizens of Japanese extrac-
tion, Dut a iudicial construction of the
due process clause that will sustain this or-
der is a far more

: 240

# Tsubtle blow to liberty
than the promulgation of the order itself.
A military order, however unconstitutional,
is not apt to last longer than the military
¢mergency. Even during that period a suc-
ceeding commiunler may revoke it all. But
once a judicial opinion rationalizes such
an order to show that it conforms to the
Constitution, or rather rationalizes the
Constitution to show that the Constitution
sanctions such an order; the Court for all
time has validated the principle of racial
discrimination in eriminal procedure” and
of transplanting Amecrican citizens.  The
principle then Hes about like a loaded
weapon ready for the hand of -any anthor
ity that can bring forward a plansible claim
of an urgent need. Every vepetition im-
Leds that principle more deeply in our law
and thinking and expands it to new pur-
poses. All who obscrve the work of courts

_are familiar with what Judge Cardozo de-
sceribed as “the tendency of a principle to
expand itself to the limit of its logic.”}
A military commander may overstep the
bounds of constitutionality, and it is an
incident.  Dut if we review and approve,
that, passing incident becomes the doctrine
of the Constitution. There it has a gen-
erative power of its own, and all that it
creates will be in its own image. Nothing
better illustrates this danger than does the
Court's opinion in th,‘is case.

It argnes that we are bound to upheld
the couviction of Korematsu because we
uphetd one in Kiyshi Hirabayashi v. Unit-
cd States, 320 U.S. 81, 63 S.Ct, 1375, 87 1.
1d. 1774, when we snstained these orders
in so far as they applied a curfew require-
ment to a eitizen of Japancse ancestry. [
thinle we should learn something from that
expericHee.

In that case we were urged to eonsider
“only the curfew feature, that being all that
technically was involved, becanse it was
the only count necessary to sustain Iira-
bayashi's conviction and sentence. We

- T o

1 Nuture of the Judicial Yrocess, p. bl
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vicdded, and the Chicf Justice guarded the
opinion as carefully as language
EYY 4

will do.
1ie said: “Our investigation here does not
go beyond the inquiry whether, in the hight
of all the relevant circumstances preceding
and attending their promulgation, the chal-
lenged orders and statute afforded a rea-
souable basis for the action tuken in im-
posing the curfere.” 320 U.S. at page 101,
63 S.Ct. at page 1386, 87 LI 1774, “We
decide only the issuc as we have defined it
—we decide only that the-curfew order as
applied, and at the time it was applicd, was
within the boundaries of the war power.”
320 U.S. at page 102, 63 S.Ct. at page 1386,
87 L.Iid. 1774, And again: “It is unncc-
essary to consider whethier or to what ex-
tent such findings twonld support orders
wifcring from the curfew order’ 320 U,
S. at page 105, 63 S.Ct. at page 1387, 87
1L.Ed 1774, [Talics supplied.]  Towever,
in spite of our limiting words we did vali-
Jate a discrimination on the basis of an-
cestry for mild and temporary deprivation
of liberty. Now the principle of racial dis-
crimination is pushed fram support of mild
measures to very harsh ones, and from
remporary  deprivations to  indeterminate
aes. And the precedent which it is &aid
rogatires us to do so is Iirabayashi, The
Court is now saying that in Hirabayashi
we did decide the very things we there
said we were not deciding.  Decanse we
said that these citizens could he made to
stay in theip homes. during the hours of

dark, it is said we must require them to

teave home entirely; and if that, we are
wold they may also be taken into custody
for deportation; and if that, it is argued
they may also be held for some undeter-
mined time in detention camps.  llow far
the principle of this case wonld be extend-
ed before plansible reasons would play out,
I do not know,

I should Nold that a civil court cannot
e made to enforee an order which violates
constitutional limitations even if it is a
reasonable exercise of military authority.
The conrts can exercise only the judicial
vower, can apply only law, and must abide
by the Constitution, or they cease to be civ-
il courts and become instruments of mili-
tary policy.

28 :

Of course the existence of a mililary
power resting on force, so vagrant, so cen-
tralized, so necessarily heedless.of the in-
dividual, is an inherent threat to liberty.

'

But T would nct lead people to rely on this
Court for a review that seems to me wholly
delusive.  The military reasouableness of
these orders can only be determined by
military superiors. 1f the people cver let
commund of the war power fall into irre-
sponsible and unserupulous  hands, the
courts wiclkd no power cqual to its re-
straint. The chief restraint upon those
who command©the physical forces of the
country, in the future as in the past, must
be their responsibility to the political judg-
ments of their contemporaries and to the
woral judgments of history.

My dutics as a justice as T sce them do
not require me to make a military judg-
ment as to whether General DeWitt's evae-
uation and detention program was a rea-
sonable military necessity, 1 da not sug-
gest that the courts should have attempted

to interfere with the Army in carrying out .

its task. But I do not think they may be
asked to execute a military expedient that
has no place in law under the Constitution
I would reverse the judgment and dis-

charge the prisoner, )
/)), ..~;"
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{. Habeas corpus C=i3

A citizen of Japancse ancestry, whose
loyalty was conceded, was entitled to ha-
beas corpus for release from detention by
War Relocation  Authority  afier  leave
clearance had been granted.  Ixecutive
Order el 19, 1942, No, 90663 Resolution
Boecs 8, /1941, S8, Siat. 2795, S0 U.S.CA\,
Appendix note preceding scetion 1y Fxe-
centive Order March 18, 1942, No. 9102;
IR WUiS.CaN8.973; LLS.C.ACopst, art. 1,
§ 9; Amends, 5, 6. X

2. War C=24
The War Relocation Authority cannot
subject citizens who are concededly loyal

~.
S
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theugh of Japanese ancestry to its leave
procedure, Excentive Order Feh, 19, 1942,
No. © .47 Resolution Dec. 8, 1941, 35 Stat.
795, %0 U.S.C.A.Appendix note preceding
section ¢ Execntive Order March 18,
1212, No. 9102; 18°U,S.C.A. § 97a; U.S.
C.A.Const. art. 1, § 9; Amends.' 5, 6.

~
3. Army and navy <=3
As affecting extent of judicial super-
vision, detention of person of Japanese an-
cestry by the War Relocation Authority, a
civilian agency, did not involve questions
of miiitary Iaw. Ixccutive Qrder Feb. 19,

1912, No. 9066; Resolution Dec. ‘8, 1941,
55 Stat. 795, 50 U.S.C.A.Appendix note
preceding section 13 Txeccutive Order
March I8, 1942, No. 9102 I8 VSt
§ 97a.

4. War =3

The canrt approaches construction of
Exccntive Qrder autherizing detention of
persans  of | Japanese ancestry as  court
would approach the construction of legis-
Lation in the same field. Exceutive Order
Feb, 19, 1942, No, 9066; Exccutive Order
Marciz 18, 1942, No. 9102

5. War ¢4 .

Tiie Executive Order anthorizing de-
tention .of persons of Japanese ancestry
must be considered along with the subse-
quent statute which ratified and confirmed
it.  Exceutive Order Feb, 19, 1942, Na.
92066; Vxccive Order March 18, 1942,
No. 9102; 18 U.S.C.A. § 97a.

)
6. Constitutional law <48
Uperation of the presumption of con-
stitutionality is given narrower scope when
Iegislation appears on its face to violate a
specific prohibition of the Constitution,

7. Constitutional law =248

That interpretation of legislation is
favorcd which gives it the greater chiance
of surviving the test of constitutionality.

8. Evidenee C=283(1)
- Statutes 212

The court wust asstte that the Chief
Lixecaiive and members of Congress as well
as the courls are sensitive to and respect-
ful of the liberties of the citizen.

8. War °=4
i interpreting a wartime measure,
Supreme Court must assime that the. pur-
posc of Chicl Exceutive and Cuugn.as was
GS\Lr-.ll
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to aflow for the greatest possible accom-
modation between libertics of the citizen
and exigenéics of war.

10. Constitutionai law C=48

When asked to find implied powers in
a grant of Icpgislative or exccutive au--
thority; court must assome. that fuwmakers

"intended to place no greater restroint on

the citizen than w1§ clearly and unmis-
takably indicated by the language used.

1. War €54 :

The sole purpose of Txeentive Ordcrs
and ‘statutes governing deténtion and re-
Jocation of persons of Japancse ancestry.
was protection of the war effort agninst
espionage and sabotage, and powers con-
ferred by-the orders must be construed in
light of that objective. Executive Orvder
Feb., 19, 1942, No. 9066; Resolution. Dec.
8, 1941, 53 Srat. 795, 50 U.S.C. A Appendix
note preceding section 1) Exceutive Order
March 18, 1942, No. 9102; 18 U.S.C.A.
§ 97a. <

12. wWar &4

A concededly Toyal citizen presents no
proglem of espionage or sabotage, and
since power to detain is derived from pow-
er to protect war effort against’ espionage

and sabotage, detention which has no re-

Iationship to that ohjective is unauthor-
ized,  Fxeeutive Order Feb. 19, 1942 No.
9066; Resolution Dec. 8, 1941, 55 Stat, 795,
50 U.S.CA Appendix note preceding sec-
tion 17 Exccutive Order March 18, 1942,
No. 9102; 18 U.S.C.A. § 97a; Act july 12,
1943, 57 Stat, 533; Act Junc 28, 1944, 58
Star. S45; U.S.C.A.Coust. art. § 9;
Amends, 5, 6,

13. War thl

Power tb detain an adnmtcd!y loyat
citizen of Japancse ancestry or to grant
him a conditional release may not be im-
plicd as a useful or convenient step in the

© evacuation program. Ixecutive Order Feb,

19, 1942, No. 90665 Resolution - Dee, 8,
1941, S5 Swat. 795, SO U.S.CA.Appendix
note preceding section 1 Fxedntive Order
March 18, 1942, No. 9102; 18 U.S.CA.
§ 97a.

t4. Haheas corpus €248

A habeas corpus proceeding by citi-
zen of Japanese ancestry for release from
detention by War Relocation  Authority
was not rendered moot by . fact that while
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- s¢ was pending in Circuit Court of Ap-
peals, petitioner was moved to another
relocation center in a different district and
circuit, where it was not shown that there
was no one within the original district of
suit who would he responsible for peti-
tioner's detention, and it appearcd that
writ would be obeyed if issued. 28 U.S!
C.A. § 452; Supreme Court Rule 45, subd.
1, 28 U.S.C.A. following scction 354,

15. Habeas corpus €267 ' x
The fact that no respondent was ever
worved with process or appeared in habeas
corpus proceedings by citizen of Japanese
aneestry for release from detention by War
Relocation Authority, did not prevent re-

ticf where the United States resisted issu-.

ance of the writ.

16, Haheas corpus C=113(3)

An appeal lies from denial of habeas
corpus, without the appearance of a re-
spondent.

17. Hahbeas corpus =43

The objective of statute authorizing
erant of habeas corpus may not be m-
paired or defeated by removal of prisoner
from territorial jurisdiction of the District
Caurt.” 28 U.S.C.A. § 452; Supreme Court
‘Rule 45, subd. 1, 28 U.S.CA. following
section 35+ '

e ;
Ou Certifikate from the United States
Cirenit Cout of Appeals for the Ninth
Circuit,

Petition by Mitsuye Endo for habeas
corpus, for discharge from custody in rc¢-
cation center for persons of Japanese
ancestry.,  From a judgment denying the
netition, petitioner appealed to the Cirenit
Court of Appeals, which certified to the
Supreme Court questions of law upon
* which it desired instructions. The Su-
“preme Court ordered the entire record to
be certificd, so as to proceed to a decision

4s if the case had been brought to the

Supreme Court by appeal.

Reversed and remanded.

284
Mr. James C. Purecll, of San Francisco,
Cal., for Mitsuye Endo. 3

Mr. Charles IFahey, Sol. Gen., of Wash-
ington, D. C,, for Lisenliower, Director.

(113 SUI'RI‘)MT} COURT REPORTIHR
Cite ns 65 8.Ct. 208

Mr. Justicc: DOUGLAS delivered the
opinion of the Court.

This case comes here on a certificate of
the Court of Appeals for the Ninth Cir-
cuit, ¢ertifying to us questions of Iaw upon
which it desires instructions for the deci-
sion of the case. Judicial Code § 239, 28
U.S.C. § 346, 28 U.S.CA. § 316. Acting
under that scetion we' ordered the entirc
record to be certified to this Court so that
we might proceed to a decision, as if the
casc had been brought here by appeal.

I\‘{itsuyc Endo, hereinaflter designated as

the appellant, is an. American citizen of
Japanese ancestry, She was
285 ,

evacuated
from Sacramento, California, in 1942, pur-
suant to certain military orders which we
will presently discuss, and was removed to
the Tule Lake War Relocation Center lo-
cated at Newell, Modoc County, California.
In July, 1942, she filed a petition for a writ
of habeas corpus in the District Court of
the United States for the Northern Dis-
trict of California, asking that she be dis-
chdrged and restored to liberty. That peti-
tion was denied by the District Court in
July, 1943, and an appeal was perfected to
the Circuit Court of Appeals in August,
1943. Shortly thereafter appcllant was
transferred from the Tule Lake Relocation
Center to the Central Utah Relocation Cen-
ter located at Topaz, Utah, where she is
presently  detained.  The certificate  of
questions of law was filed here on April
22, 1944, and on May 8, 1944, we ordered
the entirc record to be certiied to this *
Court. It does not appear that any re-
spondent was cver served with process or
appeared i the procecdings, © lut the
United States Agtorney for the Northern
District of California argucd before the
District Court that the petition should not
be granted. And the Solicitor General ar-
gued the case here.

The history of the evacuation of Japan-
esc aliens and citizens of Japancese ancestry
from tlie Pacific coastal regions, folluwing
the Japanese attack on our Naval Base at
Pearl Harbor on December 7, 1941, and
the declaration of war against Japan on
Dccember 8, 1941, 55 Stat. 793, 50 U.S.C.A.,
Appendix note preceding scction 1, has
Been reviewed in Kiyoshi IHirabayashi v,
United States, 320 U.S. 81, 63 S.Ct. 1375,
87 L.Ed. 1774. It nced be only briefly re-
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capitulated here. On February 19, 1942,
the President promulgated Fxecutive Or-
der No. 9066, 7 Fed.Reg. 1407. - It recited
that “the successful prosecution of the war
requires every possible. protection against
espionage and against sabotage to natinnal-
defense “material, national-defense  prem-
iscs, and national-defense utilities as de-
fined in Scction 4, Act of April 20, 1918,
40 Stat. 533, as amended by the Act of
November i

: 286 ;

30, 1940, 54 Stat. 1220, and the
Act of August 21, 1941, 55 Stat. 655 (U.
S.C.; Title 50, Scc. 104).” And it author-
ized and directed “the Seéretary of War,
and the Military Commanders whom he
may from time to time designate, whenever
he or any designated Commander deems
such action neccssary or desirable, to pre-
scribe military areas in such places. and
of such extent as he or the appropriate
Military Commander may determine, from
which any or all persons may be excluded,
and with respect to which, the right of any
person. to cnter, remain in, or leave shall
be subject to whatever restrictions the Sec-
retary ‘'of War or the appropriate Military
Commander may impose in his discretion.
The Sccretary of War is hereby author-
‘zed to provide for residents of any such
arca who are excluded therefrom, such
transportation, food, shelter, and other ac-
commodations as may be necessary, in the
judgment of the Secerctary of War or the
said Military Commander, and until other
wrrangements are made, to accomplish the
purposc of this order.”

Lt, General J. L. De Witt, Mititary Com-
mander of the Western Defense Command,
was designated to carry out the dutics pre-
scribed by that Exccutive Order. On
March 2, 1942, he promulgated Public
Uroclamation No. 1 (7 Ted.Reg. 2320)
whieh recited that the entire Pacific Coast
of the United States “by its geographical

" lgcation_ is particularly subject to attack,
to attempted invasion by the armed forces
of nations with which the United States is
now at war, and, in connection therewith,
is subjcct to espionage and acts of sabo-
tage, thereby requiring the adoptien of mil-
itary mecasures necessary to establish safe-

,guards against such encmy operations.” It
designated certain  Military Areas and
Zones in the Western Defense Command
and announced that certain persons might
subsequently be excluded from these areas.

Cite ns 63 8,.Ct. 208

723 U.S. 288
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On March 16, 1942, General De Witt pro-
mulgated Public Proclamation No. 2 which
contained similar recitals and designated
further Military Areas and Zones. 7 Fed.
Reg. 2465.

. On March 18, 1942, the President pro-
mnlgated Exceutive Order No. 9102 which
established in_ghe Qffice. for Lmergency
Management 6f the Executive Office of the
President  the War Relocation Authority.

7 Fed.Reg. 2165, It recited that it was
made “in order to provide for the removal

- from designated arcas of persons whose
removal is necessary i the interests of na-
tional security.” It provided for a Dirce-
tor and authorized and directed him to
“formulate and cffectuate a program for
the removal, from the areas designated
from time to time by the Secretary of War
or appropriate military commander under
the authority of Exccutive Order No. 9066
of Fcbruary 19, 1942, of the persons or
classes of persons designated under such
Exccutive Order, and for their relocation,
maintenance, and supervision.” The Di-
rector was given the authority, among oth-
er things, to prescribe regulations necessa-
ry or desirable to promote cffective execu-
tion of the program.

Congress shortly enacted legislation which,
as wg pointed out in Kiyoshi Iirabayashi
v. United States, supra, ratified and con-
firmed Executive Order No. 2066.. Sce 320
U.S. at pages 87-91,:63 'S.Ct. at pages
1379-1381, 87 L.Ed. 1774 Tt did so by the
Act of March 21, 1942, 56 Stat. 173, 18
U.S.CA. § 97a, which provided: *“That
whoever shall enter, remain 1in, leave, or

‘ commiit, any act in any military area or
military zone prescribed, under the author-
"ity of an Exccutive order of the President,
by the Secrctary of War, or by any mili-
tary commander designated by the Secre-
tary of War, contrary to the restrictions
‘applicable to any such arga Or zone or cou-
trary to the order of the Scerctary of War
or any such military commander, shall, if

it appears that he kncw or should
asy

have
known of the existence and extent of the
restrictions or order and that his act was
‘in violation thercof, be guilty of a misde-
" meanor and upon conviction shall be liable
to a fine of not to cxceed $5,000 or to im-
prisonment for not more than one year, os
both, for each offense.” '
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Beginning on Murch 24, 1942, a scrics
of 108 Civilian Exclusion Orders? were
issned by General De Witt pursnant {o
ublic Proclamation Nos. 1 and 2. Ap-
pellant’s exclusion was cffected by Civilian
Exelusion Order No. 52, dated May 7,
1942, It ordered that “all persons of Japas
nese ancestry, both alicn and non-alien” be
excluded from Szncr:imcnto,-Califnrnin," be-
ginning at ncon on May 16, 1942. Appel-
lant was evacuated to the Sacramentn As-
sembly Center on May 15, 1942, and was
transferred from there to the Tule Lake
Kelocation Center on June 19, 1942,

h 280 ‘

On May 19, 1942, General De Witt pro-
mu'gated Civilinn Restrictive Order No. 1
(8 Fed.Reg. 982) and on June 27, 1942,
Public Proclamation No. 8. 7 Fed.Reg.
8346. These prohibited cvacuces from

leaving Assembly Centers or Relocation
" (Centers except pursuant to an authoriza~
tion from Geuneral De Witt's headquarters.
Public Proclamation No. 8 reeited that
“tlie present situation’ within these military

arcas requires as a matter of military ne-
cessity” that the evacucces he removed to
“Relocation Centers for their relocationy
maintenance and supervision”, that those
Relocation Centers be desigmated as’ War
Relocation Project Arcas, and that restric-
tions on the rights of the cvacuees to cn-
ter, remain in; or leave such arcas be pro-
mulgated. These restrictions were applica-
ble to the Relacation Centers within the
Western Defense Command ? and included

Loth of tiose in which appcllant has been

confined—Tule Lake Relocation Center at
Newell, Califernia, and Central Utah Re-
location Center at Topaz, Utah. And Pub-
lic Proclamation No. 8 purported to make
any person who was subject to its provi-
sions and who failed to conform to it liable
to the penaltics prescribed by the Act of
March 21, 1942, .
" 290

By letter of August 11, 1942, General De
Witt authorized the War Relocation Au-
thority ¢ to issuc permits “for persons to
leave these areas. By virtue of that dele-

1 Civiliun Exclusion Orders Nos. '1to
99 were ratifiecd by General De Witt's
Jublic Proclamation No. 7 of June 8,
1042 (7 Wed.lieg. 4108) and Nos. 100 to
108 were ratified by Public roclama-
Gon No. 11 of August 18, 1042, 7 Fed,
Weg, GTON

2 by I'ublic I'roclamation No. 4, dated
Marchi 27, 1942 (7 Fed.Reg, 2¢01) Gen-
ernl De Witt hud ordered that all pers
sons  of Juapanese ancestry who were
within the limits of Military Arvea No. 1
(which incinded the City of Sacramento)
were prohibited “from leaving that area
fer any purpose until and to the extent
that a future proclumation or order of
this headguarters shall so permit or di=
rect.”

Prior to this Proclamation a system
of voluntary migration had been in forco
under which 4,850 persons left the mili-
tary areas under their own arrangos
meuts. Winal Report, Jupanese Evacuas
tion from the West Coast (1{H3), p.
109, The following reasons are. given
for terminating that program: “lssens
tinily, the objective was twofold.  Iirst,
it wns to allevinte tension and prevent
incidents  involving  vielence  between
Jupanvse migrants and others, Second,
it was to insure an orderly, supervised,
and thoroughly coutrolled evacuation
with sdegquate provision for the protee- .
tion of the persous of evacueces as well
as their property.”” Final Report, SUPra,
p. 100. :

8S8ix War Relocation Centers and
Projeet Areas were established within
and four outside the Western Defenso
Command, Sce Fiual Report, supra,
note 2, Part VI Eoch one whieh was
outside the Western bDefense Commund -
was dosignated as o military  area by
the Seeretary of War in P'ublic I'vocla-
mation No. WD1, dated August 13, 1942,
That proclamation provided that all per-
sons of Japauese ancestry in those areas
were: required to remain there unless
awrittéen authorization to leave was ob-
tained from the Scerctary of War or
the Director of the War Reloeation Au-
thority. 7 FedReg. G305, 1t recited
that ‘the United' States was subject to
“eypionage nnd acts of subotnge, there-
by requiring the adoption of military
easures necessary to  establish safe-
guards ngainst such  encmy operations
emanating from within as well us from
without the national boundaries.” And
it also purported to make any person
who was subject to its provisions and
who failed to obey it liable to the penal-
ties preseribed by the Act of March 21,
1042,

4Tho letter of August 11, 1042, is
printed in the Final Report, supra, note
2, p. B30, 1t recited that the delegation
of. anthority was made pursuant to pro-
visions of Tublic Proclamation No. 8,
dated June 27, 1942; Later General Do
Witt described the supervision of Reloca-
tion Centers by the War Reloction Au-
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gation® and the authority conferred by
Lxccutive Order No. 9102, the War Relo-
cation Authority was given control over
the mgress and cgress of cvacuees from
the Relocation Centers where Mitsuye En-
do was confined.®

o3 201 :

The program of the War Relocation
Authority is said to have three main fea-
tures: (1) the maintenance of Relocation
Centers as interim places of résidence for

evacuces; (2) the segregation of loyal
from dislayal evacuces; (3) the continucd
detention of the disloyal and so far as pos-
sible the relocation of the loyal in selected
communitics.” In counection with the lat-
ter phase of its work the War Relocation
Authority established a procedure for ob-
taining leave from Relocation Centers.
I'hat proccdure, so far as indefinite leave 8
is concerned, pregently provides? as fol-
lows:

thority as follows: “The initia} problem’
wis one of securiry—the security of the
P'acific Coast.  The problem was met
by evacuntion to Assembly Centers fol-
lowed by a transfer ta Reloeation Cens
ters. The latter phase—constroetion,
supply, equipment of Reloeation Centers
and the tansfer of evacuees from As-
semlily to Ileloeation Ceuters had been
accomplished by the Army.  (While the
Commanding Ceneral was made respon-
gible  for this latter phase of the
progran, in so daing, he was accomplish-
jug u mission of the War Relocntion Au-
thority rather than strictly an Army
mission.)  The second problem—unational
in  scope—essentially a socinl-cconomie
preblem, was primarily for solution by
the War Reloeation Authority, an agen-
ey expressly created for that purpose
Final Leport, supra, note 2, p. 216

On Febroary 16, 1904, the DPresident
by Exeeative Order Noo 9123, w0 UM
C.AAppendix, § 601 note, transferred
the War Reloeation Autbority to the
Department of the Intervior. 8 Fed.Reg..
1900, The Seeretary of the Inierior by
Administrative  Order No. 1922, dated
February 16, 1944, authorized the Dirce-
tor to perform . under the Secretary's
gupervision and direction the functions.
trausferred to the Department by Ixeeu--
tive Order No. 0423 1 y

5 And see the delegation of authority
contnined  in  the Seeretary of Wiar's
Proctunation WD1 of Augnst 13, 1942,
suprn, note 3, respeeting Reloeation Cen-
ters ontside the Western Defense Come
mand. .

6Phe Commanding General retained
exelusive jurisdietion over the release
of evacuces for the purpose o employ-
ment, rescttlement, or residence within
Military Avea No. 1 aud ‘the California

portion of Military Arca No. 2. Sce
Final Report, supra, note 2, p. 292, As

to the Relocation Centers situated with-
ip *ho evacuated zoue, the Comiaanding
Genernl  regulated  “the conditions of
travel and movement through the area.”
1d. i :

wihe Commanding General recognized
fully that onc of the prineipal responsibil-
itiecs of War Relocation Authority was
properly to control ingress and. egress
at Reloeation Centers, The exercise of
such control by Army authorities would
have been tantamount to administering
the Centers themselves,  While the Com-
manding General retained exclusive enn-
trol to reguinte and prohibit the entry
or movement of any Japanese in the
evacnated areas, be delegated fully the
authority and responsibility to determine
entry to and depurture from the Ceuter
proper.” Id.

7 Phe functioning of Relocation Centers
is deseribed in the Final Report, supra
note 2, Part VI and in Segresation of
Y.oyal and: Disloyal Japanese in Reloea-
tion Centers, Sen. Doe, No. 96, 7Sth
Cong., 1st Sess, pp. =20, p

8 I'ravision was also made for group-.
lenve (or seasonal-work leave) and short
term leave not to excecd GO days, See
Sen, Doe. No. 06, supra, uote y 15 s [N

9 The first leave procedure was con-
tained in Administeative Instruction No.
22 dated July 20, 1942, It provided in
short that any citizen of Japanese ane
eestry who had never resided or been
eduecated in Japan could apply for a per-
mit to leave the Relocation Center if
he could show that he had a specifie job
opportunity at a dc\uigmuvd puce out-
side the Reloeation Center and outside
the Western Defense Commund,  Fvery
peemitice wag suid 1o remain in the
seonstruetive  custody™ of the military
commander in whose jurisdiciion the
Reloeation Center was loented,  “Ihe per-
mit could be revoked by the Direetor and
the permittee required to return to the
Neloention Center if the Director found
that the revocution was necessary “in
the publie interest’. The Regulations
of September 206, 1042, provided more
detailed procedures for obtaining leave,
See T Fed.Reg. 7650, © Adwinistrative In-
struction 'No. 22 was revised November
6, 1942. It was superseded ns a sup-
plement to the Regulations by the luud-
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Application for leave clearance is re-
. quired. An investigation of the applicant
is made for the purpose of ascertaining
“the probable effect upon the war program
“and upon the public peace and security of
issuing indefinite leave” to the applicant.3®
The grant of leave clearance does not

authorize departure from the Relocation

Center.. . Application for indefinite leave
must also be made. Indefinite Jeave may

he granted under 14 specified conditions. !t

IFor exampie, it may be granted (1) where
the applicant proposes- to accept an em-
ploynient offer or an offer of support that-
has been investigated and approved by the
Authority; or (2) where the applicant does
ot intend. to work but has “adequate
financial resonrces to take care of himsctf”
and a Relocation Officer has investigated
and approved “public sentiment at his pro-
" posed “destination”, or: (3) where the ap-
‘plicant has made arrangements: to live at a
hotcl or in a private home approved by a

Relocation’
203
Officer while arranging for
cmployment; or (4) where the applicant
proposcs to accept employment by a fed-

Cito ns G0 8.CL 208

eral or loca! governmental agency; or (.5)
where the applicant is going to live with
designated classes of relatives. :

But even if an applicant mecets those re-
quirements, no leave will issue when the
proposcd place of residence or employment
is within a locality where it has been as-
certained that “community sentiment is un-
favorable” ;or when the applicant plans to
go to an arca which has been closed by the
Authority to the issuance of indefinite
leave.2 " Nor will such leave issue if the
arca where the applicant plans to reside or
work is onc which has not been cleared for
relocation.®  Morcover, the applicant
aprecs to give the Authority prompt notice
of any change of employment or residence.
And the indefinite leave which is granted
does mot permit culry into a prohibited
military area, including these from which
these people were evacuated.t

Mitsuye Endo made application for leave
clearanice on Febrnary 19, 1943, after the
petition was filed in the District

: 204
Court.

Leave clearance!® was granted her on Au-

Look of July 20, 1943, The Regulations
of Neptember 26, 1942 were revised Jan-
“uary 1, 1044, See O Fed.Reg. 154
16 1Tandhook, § G0.6.6. Ninec factors
“are specified each of which is “regarded
by intclligence agencies as suflicient to
wiarrnt o recommendation that leave
efenranece be denied nuless there is un
adeuate  explanation”. See,  G0.10.2.
Phese inclade, among others, a failure or
refusul to swear unqualified allegience to,
the United States und to forswear any
forms uf alleginnee to the Japanese Mmne
peror or any other foreign governnient,
‘power, or organization; ia request for
"repatrintion or expatriation whether or
not subsequently retracted; military
training  ‘in Jupan; employment  on
Japanese naval vessels; three trips to
Japun after tho nge of six, except in
the case of seamen whose trips wore
confined to ports of call; am organizer,
agent, niember, or contributor to speci=
fied orgnnizations which intelligence
agencies consider subversive.

11 [fandbook, § 00.4.3.°

32 L,

13 1d.  The Wur Itelocation Authority
alto  recommenids communities in which
an evaenee will be accepted, renders aid
in finding employment opportunities, and
provides cash grauts, if nceded, to as-
gist the evacuce in reaching a uu'ociﬁvd
destination and in becowing established

there. The Authority has established
_cight area offives and twenty-six district
oflices to help carry cut the relocation
program.
148ee. G0.4.8 of the Ilandhook pro-
vides: “Before any indefinite leave per-
mitting any entry into or travel in a
prohibited military area may issue, a
written pass cor anthorization shall be
procured for the applicant from the ap-
propriate military authoritics and an es-
~ecort shall be provided if requived by
the cwmilitary. authorities,  Suceh pass or
gutharization may be procured through
the Assistant Director in San Francisco,
or fu the. case af the Munzanar Reloca-
tion pcm.cr through the commanding offi-
cer of the military police ut the center
to the extent guthorized by the Western
Defenise Command.” 54
15 Tho leave elearance stated that it did
pot nuthorize departure from the Reloca-
tion Center. It undded: “You nre eligible
for indefinite leave for the purpose of ems
ployment or residence in the Instern De-
fenso Cotnmand ns well as in other aveas;
provided the provisions of Administrative
Tostruction No. 22, Rev,, are otherwise
complicd with, The Provest. Marshnl Gen-
eral's Dept. of the War Departwent has
i determined that. yon, Kndo Mitsaye are
not at this time c¢lig'ble for employment
in plants und facilites vital to tho war
effort.” :
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gust 16, 1943, But she made no application
for indefinite leave 8

Ier petition for a writ of habcas corpus
alleges that she is a Joyal and . Jaw-abiding
citizon of the United States, that no charge
has been made against her, that she is béing
unlawfully ddetained, and that she is eon-
fined in the Relocation Center under armed
guard and held there against her will.

It is conceded by the Department of Jus-
tice and by the War Relocation Authority
that appellant is a loyal and Jaw-abiding
civzen. They make no claim that she is
detained on any charge or that she is even
suspected of disloyalty.  Moreover, they do
not contend that she may

203 .
be held any long-
er in the Reloeation Center. They concede
that it is beyond the power of the War
Relocation Authority to  detain  citizens
against whom no charges of dislayalty or
subversiveness have been made for a period
longer than that. necessary to scparate the
Joyal from the disloyal and to previde the
necessary guidance for relocation.  Dput
they maintain that detention for an addi-
tional period after leave clearance has been

granted is an essential step in the evacua="

tion program. Reliance for that conclusion
is placed on the following circumstances.

Vhen compulsory cvacuation from the
Waest Coast was decided upon, plans for

taking care of the evacuces after their de-,

rention in the Assembly Centers, to which
they were initially removed, remained to be
determined.  On April 7, 1942, the Director
of 1he Authority held a conference in Salt
l.ake City with various state and federal
ofiicals including the Governors of the ins
ter-mountain states,  “Strong opposition
was expressed to any type of unsupervised

was due primarily to the
. ”

cclocation and sone of the Governors re-
fused to be responsible for maintenance of
Law and order unless evicuees bhrowht inte
their States were  kept undev constant
military surveiiknee T Sen. Joe. No. 96,
supra, note 7, p. 4 As stated hy Geueral

‘Do Witt in his report to the Chief of Staff:

“Tssentially, military necussity  required
only- that the }apanese popittion be re-
moved from the toastal arca and dispersed
in the intertor, where the danger of action
in concert during any attempted enemy
raidscalong the coast, orin advance thereof
as.preparation for a full scale attack, wonld
be climinated. That ‘the evacuation pro-
geam necessarily and ultimately developed
into_one of complete Federal cupervision,

fact that the in-
terior states would mot acecpt an nncoi-
trolled Japanese migration.”  Final Report,
supra, wote 2, pp. 43-44, The Awthority

therenpun abandoned plans for assisting

groups of cvacuces in private calarization
and temporarily put to one side plans {or
aiding the evacuees in oblahting private
cmptoyment.’® ~As an alternative the Auv-
thority “concentrated on establishment of
Government-operated  centers with  sufli-
cient capacity and facilities to acconimo:
date the enlire evacuce population.”  Sen.
Doe. No. 96, supra, note 7, p. . Accord-
ingly, it undertook to care for the basic
needs of these people in the P*elocation
Centers, to promote as rapidly as possible
the permanent rescttlement of as many as
possibile in normal commumitics, and to pro-
vide indefinitely for those left at the Relo-
cation Centers.  An cffort was made te
segregate  tlie Toyal evacuces from the
others. Thelleave program which we have
discussed wils put into operition and the
resettiement fprogram compenced.?

16 The form of a ¢itizen's idefinite Joave
ia as follows?

“Phis is to certify that ...oooce T
United States citizen, who has aribitied
{o e satlieient proof of suel citizenship,
posiding within . oociieenien Relocation
Arey, is allowed to leave sach arca on
LA, e, eetvedDeduang subjeet to the
torms of the regulations of the Waur Ilelo-
ention Authority relnting to the issuance

. of leave for departure from au relocation
Caren and subjeet to pestrictions ordered
by the Unitmd States’ Army, and subjoct
to any special conditions or restrictions sef
forth on the veverse sile hereof, to enjoy
Jenve of indefinite Auration.” .
One of the grounds given by the District

Court for denial of the peiition for writ of
Dirhioss corpus was the failuree of appellant
to oxhisast her adrinistrative  rewmedies,
he Solicitor General and the War Neloeas
tion Authority do not fnveke that rule
here, sinee the issue which appellant poses
i3 the validity of -the reguluntions umler
which the administrative remudy is pre-
 seribed. 1 :
172, tha aceount of the mecting by tions
eral Tre Witt in the nal eport, supra,
note 2, pp. SI3-24h a3
M Awd e the Tourth Tuterime Report
of the Tolan Committee, TE 1L Rep. No.
o124, 77th Cong., 24 Sexs,, p. I8,
19 There were 108503 evacnees trans-
ferred to Reloention Centers, Final Rev
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It is argued that such a planned and or-
derly relocation was essential to the suc-
cess of the evacuation program; that but
for such supervision there might have been
a :

207

dangerously disorderly migration of un-
wanted people to unprepared communitics;
that unsupervised ' evacnation might have
resulied in hardship and disorder; that the
success of the cvacuation program was
thought to require the knowledge that the
federal government was maintaining con-
trol over the evacuated population except
as the release of individuals could be effect
¢d consistently. with their own peace and
well-being and that of the nation; that al-
though community hostility towards the
evactices. has diminished, it bas not disap-
pearcds and the contimfing control of the
Authority over ‘the, relocation process is
cssential to the success of the evacuation
program, It is argued that supervised re-
Jocation, as the chosen method of terminat-
ing the evacuation, is the final step in the
entire process and is a conscquence “of
the first step taken. It is conceded that
appellant’'s  detention  pending  compliance
with the leave regulations is not directly
connected with the prevention of espionage
and sabotage at the present time. But it
is argued that Exccumtive Order No. 9102
confers power to make regulations neces-
sary and proper for controlling situations
created by the exercise of the powers ex-

pressly conferred for protection against

espionage and sabotage.  The leave regula-
tions are said to fall within that category.

1.2} First. We are of the view that
Mitsnye Endo should be given her liberty.
In reaching that conclusion we do not come
to the underlying  constitutional issucs
which have 'been argued.  IFor we conclude
that, whatever power the Wir Relocution
Authority may have to detain other classes
of citizens, it has no authority to subject

€5 SUPREMIEE COURT REPORTER
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citizens who are concededly loyal to its
leave procedure.

{3] It should be noted at the outsct that
we do not have here'a question such as was
presented in Ex parte Milligan, 4 Walil. 2,
18 LI 281, or in Ex parte Quirin, 317
U.S. 1635104 & 87 L.EEd. 3, where the

jurisdiction of military tribunals to try

persans accdiding to the law of war was
challenged in habeas cerpus proceedings.
208
Mitsuye Endo is detained by a civilian
agency, the War Relocation Authority, not
by the military. Morcover, the cvacuation
program was not left exclusively to the
military; the Authority was given a large
measure of responsibility for its exccution
and Congress mide its enforcement subject
1o civil penaltics by the Acl of March 21,
1942, Accordingly, no questions of mili-
tary law are involved,

Such power of detention as the Authority
has stems from Executive Order No. 9066,
That order is the souvee of the authority *9
delegated by General De Wit in his letter
of August 11, 1942, And Exceuntive Order
No. 9102 which created the War Reloca-
tion Anthority purperied to do no more

than to implement the program authorized

by, Exceutive Order No. 9000.

[4,5] We approach the constraction of
Exceative Order No. Y066 as we would
approach the construction of legislation in
this field.  That Executive Order must in-
deed be considered along with the 'Act of
March 21, 1942, which ratified and con-
firmed it (Kiyoshi IHirabayashi v, United
States, supra, 320 U.S. at pages 87-91, 63 8.
Ct. at pages 1379-1381, 8/ L. Ld, 1774) as
the Order and the statute together laid such
basis as there is for paruaipation by civil
agencies of the federal government in the
evacunation ‘program., Broad powers fre-
quently granted to the President or other
exeeutive dfficers by Congress.so that they

port, supra, note 2, p. 23, As of July
20, 1944, there were S8911 on indefinive
Jenve s 61002 in the Reloeation Centers
other thun Tule Lake, It was songht to
assemble ut Tule lake these whose dis-
loyalty was deemed to be established and
those who persisted in a refusal to say
they would be willing to serve in the armed
focees of the Vnited States on combat duty
wherever ordered and fo swenr nuqunlified
allegianes to the United States und for-
swear suy forn of allegianee to the Jap-
anese Bmperor or any other forcign gov-

.
’

ernment, power  or organization,  This
group, together with sminor ehildren, to-
tuled 18,681 on July 20, 1941 And sce
Tiearvings, Subeommittee on the Nutional
Wik Ageneies Appropriation Bill for 1043,
p. 611, v iy :

20 Insofar as Publiec PProclamation No,
WD, dated Angust: 13 19012, supra, note
3. might be deemed belevnnt, it iy not ap-
phichlo heve sinee the Reloeation Centery
with whieh we are presently concerned
were withia, the Western Defenso Com=
mand.
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mzav deal with the exigencies of war time
problems have been sustained.®!  And the
Constitution when it committed to the 1ix-
contive and to Congress the exercise of the
wir power neccessarily gave them  wide
scope for the exercise of judgment and -
200

g dis-
eretion so that war might be waged cffec-
tively and successfully. Kiyoshi IHirabay-
ashi v. United States, sunra, 320 LS. “at
page 93, 63 S.Ct. at page 1382, 87 L.Jd, 1774,
At the same time, however, the Constitu-
tion is as specific in its enumecration of
many of the civil rights of the individual
as it is in its enumeration of the powers
of his government. Thus it has prescribed
proceduralysafeguards surrounding the ar-
rest, detention and conviction of individu-
als.  Some of these are contained in the
Sixth Amendment, compliance with which
is cssentinl if convictions are top be sus-
tained.. Tot v. United States, 319 U.S. 463,
63 SOt 1241, 87 J T, 1819,
Fifih Amendment provides that no person
shall be deprived of liberty (as well as life
or properiy) without duc process of Taw.
Morcover, as a further safeguard against
invasion of the basic civil rights of the
individual it is provided in Art, T, Sce. 9 of.
the Constitution that “The Privilege of the
Writ of Llabeas Corpus shall not be sus<
pended, unless when in Cases of Rebellion
or Invasion the public Safety may require
it.” Sce Ex parte Milligan, supra,

[6-10] We mention these constitutional
provisions not tp stir the constitutional is-
sucs which have been argued at- the bar
but to indicate the approach which we

. think should be made te an Act of Con--

gress or an order of the Chief Excecutive
that touches the scnsitive arca of rights
specifically guaraniced by the Constitution.
This Court has quite consistently given a

And the
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marrower scope for the operation of the

presumption of constitutinnality when lTeg-
islation appearcd on its face to violate
specific prohihition of the Constitution.??
We have likewise favored that interpre-
tation of legislation which gives it the
greater chance of surviving the test of
constitutionality.®®  Those”

ony J - analogics are
sugpestive herd,  We must assuine that
the Chief Excentive and members of Con-
gress, as well as the courts, are sensitive
to and respectful of the liberties of the
citizen, In interpreting a war-time meas-
ure we must awsume that their purposc
was to allow for the greatest possible ac-
commodlation between those liberties and
the cxigencies of war. We must assume,
when asked to find implicd powers in a
grant of legislative or exccutive authority,
that the law makers intended to plice no
greater restraint on the citizen than was
clearly and unmistakably indicated by the
language they used.

(117 The Act of March 21, 1942, was
a war measure.  The House Report (1L
Rep. No. 1905, 77th Cong., 2d Sess., p. 2)
stated, “The necessity for this legislation
arose from the fact that the safe condnct
of the war requires the fullest possible
protection against either espionage or sabo-
tage to national defense material, national
defense  premises, and national  defense
utilities.” That was the precise purpose of
Exceutive Order No. 90066, for, as we
have seen, it gave as the reason for the ex-
clusion of persons from prescribed mili-
tary arcas the protection of such property
“ygainst espionage and against sabotage.”

‘And Exceutive Order No. 9102 which cs-

tablished the War Relocation  Authority
did so, as we have noted; “in order, to pro-
vide for the removal from designated arcas

i

21 See, for example, United States v,

Chemieal Foundation, 272 U8, 1, 12, 47 °

S$.Ct. 1, 6. 71 L.JEd. 1815 United States
-'v. Curtiss-Wright Export Corp.. 21 U8,
304, 57 S.Ct. 216, §1 L.Ed. 255; Yukus
v. United States, 321 U.S, 414, ¢4 5.0t
660; Bowles v. Willingham, 321 U.8. 503,
64 S.Ct. Gl T
22 Seromberg v. California, 283 118, 159,
51 S.Ct. 632, 75 L. 1117, 13 ALR.
11817 Tavell v. Grillin, 303 U.S. 444, 58
8.Ct. 000, 8§82 L.Ea. 919 liague v. Com-
aittea for  Industrial Organizatioh, 307
.8, 496, 59 S.Cr. 954, 8 L.Ed. 14233
Sehneider v. State, 308 11,8, 147, 60 S.Ct. .
146, 8% L.Ed. 155; Cuntwell v, Conueeti- |

® 65 8.Cr—11% S

eur, 310 U.S. 206, 60 S.Ct. 900, 84 L.Ed.
1213, 128 A LR, 1352,

23 United States v. Shreveport Grain &
Llevator Co., 287 U.N. 77, 82, i3 S.Ct.
42, 43, 77 L.IEd. 175 Interstate Comumerce
Commission- v. Oregon-Washington R, &
N. Co., 288 U.8. 14, 40, 53 S.Ct. 2C6, 274,
77 1.4, 588; Ashwander v. Tenuessee
Valley Authority, 207 1.8, 288, 318, 50 S,
Ct. 460, 483, 80 I.Ed: 6SS; National La-
bor ltelations Doard v. Jones & Langh-
Jin Steel Corp., 801 U.S. 1, 30, H7 S.Ct.
615, G21, 81 L.1%. 893, 108 AL.R. 1352,
Auniston Mfg, Co. v. Davis, 201 TN, 337,
351, 352, 67 S.Ct. 816, 822,°623, 81 L.k,
1143. .
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of persons whose removal is necessary n
the intercsts of national sccurity.” The
ourpose and objective of the Act and of
these orders are plain.  Their single aim
was the pratection of the war cffort against
espionage and sabotage. It is in light of
that one objective that the powers con-
ferred by the orders raust be construcd.

Neither the Act nor the orders use the
language of detention. The Act says that
no one shall “enter, remain

0% :
in leave, or
commit any act” in the preseribed military

arcas contrary to the applicable restric=

fions.  LExceutive Order No, 9066 subjects
the right of any person ‘“to” enter, remain
in, or leave” those preseribed arcas to such
restrictions as the military may imposc.
And apart from those restrictions the Sec-
retary: of War is only given authority to
«fford the evacuces “transporiation, food,
shelter, and other accommodations.”  ILx-
ccutive Order No. 9102 authorizes and di-
rects the War Relocation Authority “to
formulate and effectuate a program for
the removal” of the persons covered by
Exececutive Order No. 9066 from the pre-
seribed military arcas and “for their re-
location, maintenance, and supervision.”
And power is given the Authority ta make
vegulations “necessary or desirable to pro-
mote effective execution of such program.”
Moreover, unlike the case of curfew regu-
lations (Kiyoshi Ilirabayashi v. United
States, supra), the legislative history of

“the Act of March 21, 1942, is silent on de-

tention.  And that silence may have spe-
cial significance in view of the fact that de-
tention in Relocation Centers was no. part
of the original program of evacuation but
developed later to meet what scemed to
the officials in charge to be .mounting hos-
tility ‘to the evacuces on the part of the
communitics where they sought to go.

We do not mean to imply that detention
in connection with no phasc of the evacu-
ation program would be fawf{ul. The fact
that the Act and the orders are silent on
dctention does not of course tmean that any
power to detain is lacking. Some such
power might indced be mecessary to the
successful operation of ' the cvacuation
program. At least we may so assume.
Moreover, we may assume. for the pur-
poses of this case that initial detention in

Relocation Centers was authorized. Dut .

we stress the silenge of the legislative his-
tory and of the Act and the Exccutive O~

ders on the power to detain to emphasize
that any sucht anthority which exists must
be implied. If there is to be
02 .

the greatest
possible accommadation of the libertics of
the citizen with this war measure, any such
implicd power must be narrowly confined
to the precise purpose of the evacuation
program, ;,,'-

[12] A citizen who is concededly loyal
presents no problem of espionage or sa-
botage. Loyalty is a matter of the heart
and mind not of race, creed, or color. He
who is loyal is by definition not a spy or a
suboteur.  When -the power to detain is
derived from the power to protect the war
effort against espionage and subotage, de-
terition which has ne relationship to that
objective .is unauthorized.

{13] Nor may the power to detain an
admittedly Joyal citizen or to grant him a
conditional relcase be implied as a uscful
or convenicnt step in the cvacuation pro-
gram, whatever authority might be implied
in case of those whosc loyaity was not con-
ceded or established. If we assume (as
ave do) that the original cvacuation was
justified, its lawful character was derived
from the fact that it was an espionage and
sabotage mecasure, not that there wis com-
munity hostility to this group of American.
citizens. The evacuation program rested
explicitly on the former ground not on the
latter as the underlying legislation shows.
The authority to dctain a citizen or to
grant him a conditional release as protec-
tion against cspionage or schotage is ox-
hausted at least when his loyalty is con-
ceded, If we held that the authority to
detain  continued thercafter, we would
transform an espiohage or sabotage meas-
urc into somcthing eclse. That was not
done by ‘Excecutive Order No. Y066 or by
the Act of March 21, 1942, which ratificd
it.  What they did not do we cannot do.
Detention which furthered the campaign
against cspionage and sabotage would be
one thing. But detention which has no re-
lationship to that campaign is ¢f a distinct
character. Community hestility even to
Joyal cvacrices may have been {and per-
haps still is) a serious problem. But if
authority

: o3

“for their custody and supervision
is to be songht onthat ground, the ‘Act of

‘March 21, 1942, Executive Order No. X066,
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and Exccutive Order No. 9102, offer no
support.  And none other is advanced.?®
To read them that broadly would be to as-
sume that the Congress and the President
intended that this discriminatory action
should
. 204

be taken against these people whol-
ly on account of their ancestry even though
the government conceded their loyalty to
this country. We cannot make such an as-
sumption. As the President has said of
these loyal citizens: “Amecricans of Jap-
anese ancestry, like those of many other

ancestrics, have shown that they can, and -

want to, accept our institutions and work
loyally with the rest of us, making their
own valuable contribution to the national
wealth and well-being. In vindication of
the very ideals for which we are fighting
this war it is important to us to maintain
a high standard of fair, considcrate, and
cqual treatment for the people of this
minority as of all other minoritics,” Sen.
Doc. No. 96, supra, note 7, p. 2.

Mitsuye Endo is entitled to an uncondi-
tional release by the War Rclocation Au-
thority.

Second. The question remains whether

219
323 U.8. 308
the District Conrt has jurisdiction to grant
the writ of #ibeas corpus because of the
fact that while the case was pending in the
Circuit Court of Appeals appeliant was
moved from the Tule Lake Reloeation Cen-
ter in the Northern District of Califor-
nia where she was originally detained to
the Central Utah Relocation Center in a
different district and circuit.

‘[14] That question is not colored by
any purpose to cifectuate a removal in
evasion of the habeas corpus proceedings.
It appears that appellant’s removal to Utah
‘was part of a general scgregation program
involving many of these people and was
in no way rclated to this pending casc.
Morcover, there is no suggestion that there
is no one within the jurisdiction of the Dis-
trict Court who is responsible for the de-
tention of appellant and who would be an
appropriate respondent.  We are indeed
advised by the Acting Sccretary of the In-
terior *8 that if the writ

soz
issucs and is di-
rected to the Sceretary of the Interior or
any oflicial of the War Relocation Author-
ity (including an assistant director whose
gflice is at San Irancisco, which is in the
jurisdiction of the District Court), the cor-

24 It is argued, to bo sure, that there has
been Congressional ratification of the de-
tention of loyal evacuces under the leave
regulations of the Authority through the
appropriation of sums for the expeuses of
the Authority. 57 Stat. 533, P.L. 139,
78th Cong., 1st Sess., approved July 12,
1943 and P.L. 372, 78th Cong., 24 Srss.,
‘approved June 28, 1044, 58 Stat. 533, 545,
It is poiuted out that the regulations and
procedures of the Authority vere disclosed
in reports to the Congress ang in Congres-
sional hearings.  See, for example, Scn.
Doc. No. 90, supra, note 7; Report and
Minority Views of the Spreial Committee
on Un-American Activitics on Japancse
War Relocation Centers, I, Rep. No. 717,
78th Cong., 1st Scss., pp. 23-26; Xeare
ings, Subcommittee of tlhie Senate Mili-
tary Affairs Committee on 8. 444, 7Sth
Cong., 1st Sess,, pp. 45-4G; Japanese War
Reloeation Centers, Subcommittee Report
on 8. 414 and 8. 101 and 111, 78th Cong.,
1st Sess., pp. 4-0 ot seq. And it is shown
that the leave program of the Authority
was mentioned both in the ITouse and Sen-
ate committee hearings on the 19044 Ap-
proprintion Act (Iearings, Subcommiitea
of thoe House Comuittee on Approprias
tions, National War Agencies Appropria-

tion Bill for 1014, 78th Cong., 1st Sess.,
pp. 698, 09, 710; Xearings of the Sen-
ate Subcommittee on Appropriations, Na-
tional War Agencies Appropriation Bill®
for 1044, 78th Cong., 1st Sess., p. 382)
and an the floor of the Iouse prior to pas-
sage of the 1944 Aét. 89 Cong. Ree. p.
§083-5485. Congress may of conrse do by
ratification what it might have aunthorized,
Swayno & Ioyt, Ltd., v. United States, .
300 U.8. 297, 301, 302, 57 S.Ct. 478, 479,
480, 81 TL.Ed. 659,  Angd ratification may
be effected through appropriation acts,  Is-
brandtson-Moller Co. v. United States, 300
U.S, 139, 147, 57 8.Ct. 407, 411, 81 L.EJ.
G62; Brooks v. Dewar, 313 1.8, 334,
861, 01 8.Ct. 970, 082, 85 L. 3099, But
the uppropriation must plainly show a
purpose to bestow the precise anthority
which is claimed. We ean hardly deduece
such a purpose hero where a lump ape
propriation was made for the overall pro-
gram of the Authority and no sums were
carinarked for the single ‘phinse of the
total program which is here involved.
Congress may support the eflovi to take
care of theso evacuces without rmtifying eve
cry phase of the program,

25 fu n letter datéd October 13, 1944 to
the Solicitor General and filed here.

.
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pus of appellant will be produced and the
court's erder complied with in all respects.

" Thus it would scem that the case is not

moot.

In United States ¢x rel. Tnnes v. Crystal,
319 U.S. 755, 63 S.Ct. 1164, 87 L.Ed. 1708,
the r¢lator challenged a judgment of court
martial by habeas corpus. The District
Court denied his petition and the Circuit
Court of Appeals affirmed that order. Aft-
er that decision and before his petition for
certiorari was filed here, he was removed
from the custody of the Army to a federal

penitentiary: in a different district and cir-.

euit.  The sole respondent was the com-
manding officer. Only an order directed to
the wakden of the penitentiary could effec-
tuate his discharge and the warden as well
as the prisoner was outside the territorial
jurisdiction of the District Court. We
therefare held the cause moot. There is no
comparable situation here. .

[15,16] The fact that no respondent
was ever scrved with process or appearcd
4 the proéecdings is not important. The
United States resists the issuance of a writ.
A envtse exists in that state of the proceed-
ings and an appeal lies from denial of a
writ without the appearance of a respond-
ent. - Fx parte Milligan, supra, 4 Wall at
page 112, 18 L1 2815 Ex parte Quirin,
317 US. 1, 2463 S.Ct. 2, 9, 87 L.EEd. 3.

Ilence, so far as presently appears, the
cause is not moot and the District Court
lias jurisdictjon ta act unless the physical
nresence of appellant i that district 15 cs-
sential

We need not decide whether the presence
of the person detained within the territori-
al jurisdiction of the District Court is pre-
requisite to filing a petition for a writ of
Nabeas carpus.  Sce In re Boles, 8 Cir,, 48
i%. 75; Ex parte Gouyet, D, C,, 175 IV, 239,
233; United Suates v, Day, 3 Cir,, 50 I'.2d

816, 817;
306 ,

o . United ‘States v. Schlotfcldt, 7
i, 136 F.2d 935, 940, But see Tippitt v.

Wood, 70 U.5.App.D.C. 332, 140 F.2d 689,
693, We onl- hold that the Distriet Conrt
acquired jurisdiction in this case and thal
the removal of Mitsuye Endo did not cause
it to lose jurisdiction where a person in
whose custody she is remains within the
district, ]

[17] There are expressions in some of
the cases whieh indicate that the place of
confinement must be within the court’s ter-
ritorial jurisdiction in order to cnable it to
issuc the writ. Sec In re Doles, supra, 48
T. .at page 76; Ex parte Gouyet, supra;
United States v. Day, supra; United
States v. Schlotfeldt, supra. But we arc of
the view that the court may act if there is
a respondent within reach of its process
who has custody of the pectitioner. As
Judge Cooley stated in Matter of Jackson,
15 Mich, 417, 439, 440: “The important
fact to be observed in regard to the mode
of pracedure upon this writ is, that it is di-
recied to, and served upon, not the person
confined, but his jailer. It docs not reach
the former except through the latter. The
officer or person whe serves it docs not
unbar the prison dvors, and set the prisoncr
frec, but the court relieves him by compel-
ling the oppressor to release lus constraint,
The whole force of the writ is spent upon
the respondent.,”  And see United States v,
Davis, FFed.Cas.No.14,926, 5 Cranch C.C.
022; Ex parte Fong Yum, D.C, 13} J.
938; ILx parte Ng Quong Ming, D.C, 135
. 378, 379; Sanders v. Allen, 69 App.D.
C. 307, 100 F.2d 717, 719; Rivers v, Mitch-
ell, 57 Towa 193, 195, 10 N.\W. 626; DPeople
v. New York Juvenile Asyhum, 57 App.
Div. 383, 384, 68 N.Y.S. 279; People v.
New York Asylum, 58 App.Div, 133, 134,
68 N.Y.S, 636. The statute upon which
the jurisdiction of the District Court in
habeas corpus procecdings  rests  (Rev.
Stat. § 752, 28 U.S.C. § 452, 28 US.CA. §
452) gives it power “to grant writs of ha-
beas corpus for the purpose of '

ST

: an inquiry
into the cause of restraint of liberty,” 26

26 The entire section provides:  “Phe
several justices of the Sapreme Court and
tho several judges of the eireuit conrts of
appent and of the distriet eonrts, within
their respective Jjurisdictions, shall have
power to grant writs of laheas corpus
for the pnrpose of an inquiry into the eanse
of restraint of liberty. A ecivenit judse
shall have the same power to grint wrils

oi habeas corpus within his eivenit that a
distriet judge has within his distriet; and
tho order of the eirewit judge stindd be en-
tered in the records of the disiviet court
of the distriet wherein the resteaint camn-
plained of is bhad.”  The last elause was
added by § 6 of the Act of February 13,
3925, 43 Stat, 940, DBat we ind no indi-
~eation.that it was added to change tho
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Th.' objective may he in no way impaired.

or defeated by the removal of the prisoner
from the territorial jurisdiction of the
District Court. That end may be served
and the decree of the court made effective
if a respondent who .has custody of the
prisoner is within reach of the court’s
process cven though the prisoner has been
removed from the district since the suit
was begun?? }

The judgment is revérsed and the cause
is remanded to the District' Court for pro-
ceedings in -conformity with this opinion.

Reversed,

Mr. Justice MURPITY, concurring.

I join in the opinion of the Court, but
T am of the view that detention in Reloca-
tion Centers of persons of Japanese an-
cestry regardiess of loyalty is not only un-
authorized by Caongress or the Lxecutive
but is another example of the unconstitu-
tional resort to racism inherent in the cn-
tire cvacuation program. - As stated more
fully in my :
308
disscnting opinion in Fred
Tovesaburo Karematsu v. United States,
323 U.S. 214, 65 S.Ct. 193, racial discrimi-
nation of this nature bears no reasonable
rciation to military necessity and is utterly
foreign to the ideals and traditions of the
American people.

Moreover, the Court holds that Mitsuye
Endo is entitled to an unconditional release
by the War Reclocation  Authority, It
appears that Miss Endo desires to return
to Sacramento, California, from which
Public Proclamations Nos, .70 and 11, hs
“well as Civilian Exclusion Otder No. 52,
still exclude her.  And it wonld seem to me
that the “unconditional” release to be given
Miss Endo nccessarily implics “the right to
~ pass freely from state to state,” including
. the right to move frecly into California.
o Twining v. New Jersey, 211 U.S. 78, 97, 29
S.Ct. 14,719, 53 L.Ed. 97; Crandall wv.
Nevada, 6 Wall. 35, 18 LEd. 744, 1f, as I
believe, the military orders exéluding her
from California were invalid at the time

221
az3 u.s, 300
they were issucd. they are increasingly ob-
jectionable at this ate date, when the
threat of invasion of the Pacific Coast and
the fears of sabotage and cspionage have
greatly diminished. For the Government
to suggest under these circumstances that
the presence of Japanese blood in a loyal
Amcrican citizen might be enough to war-
rant her exclusion from a place where she
would otherwisefiave a right to go is a
position I cannot sanction.

‘Mr, Justice ROBERTS.

1 concur in the result but T cannot agree
with the reasons stated in the opinien of
the court for reaching that result.

As 1 Fred Toyosaburo Korematsu v,
United States, 323 U.S. 214, 65 S.Ct. 193,
the court endeavors to avoid constitutional
issucs which are necessarily involved, The
opinion, at great length, attempts to show
that ncither the exccutive nor the legisla-
tive arm of the Government authorized the
detention of the relator.,

L With respect to the executive, it is
satd that none of the exccutive orders in
question specifically referred to detention
and the court should not imply any au-

thorization :
ann

of it. This scems to me to
ignore patent facts. As the opinion dis-
closes, the exceutive branch of the &Gavern-
ment not only was aware of what was
being done but in fact that which was done
was formulated in regulations and in a so-
called -handbook open to the publie. I had
supposed that where thus overtly and
avowedly a'department of the Government
adopts a course of action under a serics of
oflicial segulations the presumption is that,
in this way, the depariment asscrts its be-
licf in the legality and validity of what it
is doing. I think it inadmissilile to suggest
that some inferior public servant exceeded
the authority granted by exccutive order in
this case. Such a basis of decision will ren-
der casy the evasion of law and the vio-
lation of. constitutional rights, for when
conduct s called in guestion the obvicus

scope of jurisdiction in habeas corpus pro-
ceedings.  On its faee it is no mere than
a recorvding requikement,

27 Ct. Rule 45(1) of this Court, 28 U.S

C.A. following section 354, which provides:
“Pending review of a decision refusing a
writ of habens corpus, the costody of the
prisoner shall not be disturbed.”
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response will be that, however much the
superior executive officials kncw, under-
tood, and approved the conduct of their
subordinates, thosc subordinates in fact
lacked a definite mandate so to act. Tt is
to hide one’s head in the sand to assert that
the detention of relator resulted from an
excess of authority by subordinate officials.

2, As the opinion states, the Act of

March 21, 1942, said nothing of dctention
or imprisonment, nor did Exccutive Order
No. 9066 of date Fcbruary 19, 1942, but I
cannot agree that when Com:rcss made ap-

propriations to the Relocation Authority,”

having before it the reports, the testimony
at committee hearings, and the full dctails
of the' procedure of the Relocation Au-
thority was exposed in Government pub-
lications, - these appropriations were not a
ratification and an authorization of what
was being done. The cases cited in foot-
note No. 24 of thc opinion do not justify
any such conclusion. The decision now
adds an element never before thought cs-
sential to congressional ratification, name-
Iy, that if Congress is to ratify by appro-
priation any part of the programme of an
executive agency the bill must include a
specific item referring to that portioft of
the yrogrammc. In other words, the court
210

will not assume that Congress ratnﬁcd the
procedure of the authoritics in this case in
the absence of some such item as this in
the appropriation bill:—“For the adminis-
tration of the conditional release and parole
programme in force in rclocation centers.”
In the light ‘of the knowledge Congress
had as to the dctails of the programme, I
think the court is unjustified. in straining
to conclude that Congress did:not mean to
ratify what was being done.

3. T counclude, therefore, that the court
is squarcly faced with a scrious constitu-
tional question,—whether the relator’s de-
tention violated the guarantces of the Bill

“uf Rights of the federal Constitution and

especially the guarantee of due process of
law. There can be but one answer to that

question. An admittedly loyal citizen has

been deprived of her liberty for a period
of years. Under the Constitution she
should be free to come and go as she
pleases. Instead, her libcrty of motion and
other innocent activities have been pro-

323 V.8, 106

ORDER OF RAILWAY CONDUCTORS OF
AMERICA ot al. v. PENNSYLVANIA
R. CO. et al.

No. 200.
Argued Nov..15, 1944

Dcc}ded Dee, 3%, 045

Master and servnnt C=IS(H )

Where\bill sought cancdllation of Na-
tiona! Mediation Board’s Lafgaining repre-
an’ injunction
against board\ action, a dfclaratory judg-
ment that plaintiff union whas representative
of road conduclors notwighstanding board’s

representative, afd an jinjunction against
future acts of rdilroag coercive of road
conductors in choogingfa bargaining repre-
sentative, but clectipn pad been held, repre-
sentative chosen, and choice certified by
board and all that Yill did was to recite
what railroad had déne in advance of the
clection, and appead had: not been taken
irom order dismissigg board from the case,
ng case was statedfrcquiring the entry of
injunction. Railw, bor Act § 2, subds.
3, 9, 10, as ameng 45 U.S.C.A. § 152,
subds. 3, 9, 10.

On Writ of Certiorar] to the United
States Court of Appeals for the District of
Columbia.

Suit for ajdeclaratory judgment and for
an injunctign by the Order of Railway:
Conductors Jof America, etc), and others
against thq Pennsylvania Rajlroad Com-
pany and Brotherhood of Railroud Train-
men and pthers. From a judgment dis-
missing tite suit, plaintiffs appehled to the
United Jtates . Court of Appcals for the
District jof Columbia, which distpissed the
appeal, /141 F.2d 366, and the)plaintifls
bring dertiorari to review the pgriion of
judgmpnt dismissing the smt as to the
namegfl defendants,

Writ of certiorari 'dismissc'«l \

¥Ir. Rufus G. Poole, of Washmgtéu,
, for petitioners.

hibited and conditioned.  She should be} / Mr. John B. Prizer, of Philadelphia, }Pa,

discharged.

.

for respondent, Pennsylvania R. Co.
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