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WEMORANDUM FOR MR. HERBERT WECHSLER

Re: Koremetesu v, United Stztes

I understand that the Ter Department ie currently discussing with
the Solicitor Generzl the possibility of changing the footzote in the
Rorematsu bwief in which it. is stated that this Department is in possession
of informztion in conflict with the statements made by General DeWitt relating
to the causes of the evacuation., lUr. Burling snd I feel most strongiy thzt
three purposes are to be served by keeping the footnote id its present forz
(1) This Department has an ethical obligation to the Court o refrain from
-eiting it as & souwrce of which the Court may proverly take judicial notice if
the Department lmows that important statements in the source are untrue and
if it knows as to other statements that there is such contrariety of. informe-
tion that judlcial notics is improper.’ (2) Since the War Depertment hes
published a history of the evacnetion containing important misstatements of
fact, including imputations and inferences that the inaciion end timidity of

this Depertment mede the drastic action of evacuation necessary, this Department
hes an obligation, within its own competence, to set the record suralght -}
that' the trus history mey ultimately become known. (3) Although the report
deals extensively with the activities of this Department and with the relation-
ship of the War Department to this Depertment, the report was published without
its being shown to us. In addition, when we learmed of its existence, we
were on one occasion advised that the report would never be published and,
on enother occasion when we asked that release be held up so that we could
consider it, we were told that the report had alresdy been released although
in fact.the report was not relessed until two weeks thereafter. In view of
the Wer Department's course of conduct with respect to. the renort we ere not
*eqplred to deel wzth the report very resoect¢ully.
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As to the propriety of taking fudicial notice" of the contents of
" the report, it will be sufficient to point out that (1) the report makes
‘an important misstatement concerning our published alien enemy procedures;
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(2) the report makes statements concerning radio transmissiors directly
contradicted by a letter from the Federal Commumications Commission, and
(3) the report makes assertions concerning radio transmissiorsend ship-
to-shore signaling directly contradicted by a memorandum from the Federal
Bureau of Investigation. -

IT

The wilful historical inaccuracies of the report are objectionable
for two different reasoms. (1) The chief argument in the report as to the
necessity for the evacuation is that the Department of Justice was slow in
enforcing alien enemy control measures and that it would not take the
necessary steps to prevent signaling whether by radio or by ldghts. It
asserts that radio transmitters were located within general areas but this
Department would not permit mass searches to find them. It asserts that
signaling was observed in mixed occupancy dwellings which this Department™
would not permit to be entered. Thus, because this Department would not
allow the reesonable and less drastic measures which General DeWitt wished,
he was forced to evacuste the entire populetion. The argument is wntrue
both with respect to what this Department did and with respect to the radio
transmissions snd signaling, none of which existed, as General DeWitt at
the time well kmew. (2) The report asserts that the Japanese-Americans
were engaged in extensive radio signaling and in shore-to-ship signeling.
The general tenor of the report is not only to the effeect that there wes a
reason to be epprehensive, but also to the effect that overt acts of treason
were being committed. Since this is not so it is highly unfair to this
racial minority. that these lies, put out in an official publication, go
ucorrected. This is the only opportunity which this Department has to <correct
them. : ‘ :
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III.

. As to.the relations of this Department to the report, the
first that we knew of its existence was in April, 1942, when we requested
Judge Advocate General Cramer to supply any published materizl in the

- War Department's possession on the military situation on the West Coast
at the time of the evacuation to be used in the Hirabayashi brief in the

Supreme Court. Colonel ¥atson, General DeWitt's Judge Advocate, stated
that General DeWitt's report was being rushed off the press and vould be
available for consideration. I was then advised, however, that the

printed report was confidential and I could not see it but I was given

40 vages torn out of the report on the understanding that I return them
vhich, unfortunately, I have done. Because these excerpts misstated the
facts as I knew them and misstated the relations between the Department

of Justice and the War Department, I suggested to the Solicitor General
thet he might vwish to discuss with the Attorney General the matter of

the Attorney General taking up with the Secretary of War the question of
showing us this report before it was released. Colonel Watson then advised
me that ir. UeCloy was treating the report as a draft ang oy personzl re-
collection is that Mr. UYecCloy stated in ir. Siddle's mresence that it was
not intended to print this report. We did not hear sbout this report agein
until over six months later when I learned accidentally from dr. Myer of
WRA that he had 2 copy of the report which the .Viar Depariment was going to,
publish. I borrowed his copy and then ir. Burling called Captain Hall, -

Mr. ¥cCloy's Assistant Executive Officer, and pointed out %o him thit the

report undertoock to discuss relations between the War and Justice Depart-
ments without giving us a chance to examine it and it was my understanding

-that Mr. McCloy did not imbend to have the report released. Captain Hall

admitted that Mr. MeCloy had stated that the report was not to be issued
but stated that he was sorry but the report had already been released and ‘
there was nothing that could be done. We accepted his statement as true
and did not .check on it until two weeks had passed without any publicity
and then when the report was discussed in the -newspapers we checked with

'.the public relations office of the War Department and they advised thzt

the report had just been released and had not been relessed at the time
Captain Hall saiq it had. S

It is also to be noted that parts of the report which, in April
1942 could not be shown to the Department of Justice in . connection with the
Hirabayashi case in the Supreme Court, were printed in the brief amici
curiae of the States of California, Oregon and Washington. In fact the

_ Iﬁ is éntirely clear that the War Department entered into an
arrangement with the Western Defense Command to rewrite demonstrably
erroneocus items in the report by reducing to implication and inference what
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had been expressed less expertly bj the Vestern Defense Command and then
contrived to publish this report without the knowledge of this Lepartment
by the use of falsehood and evasion.

.~ For your information I annex copies of (a) my memorandum of
April 20, 1943 to the Solicitor General, (b) my memorandum of January 21,
1944 to the Solicitor General, (c) my memorandum of February 26, 19L4 to
the Attorney General, and (d) a transcript of ir. Burling's conversation
of January 7, 1944 with Captain 1all wnich clearly brings out the evasion.
and falsehood used in connection with the publication of the report.

I also annex copies of memorands from the FBI and of an exchange
of correspondence between the Attorney General and the Chairman of the
Federal Communications Commission which establish clearly that the facts
are not as General Delitt states them in his report and elso that General
Delfitt knew them to be contrary to his report.

RECOMMENDATION: - In view of the Attorney General's personal |
participation in, and finzl responsibility for, this Department's part in
the broad administrative problem of trestment of the Japanese minority, -
I urge that he be consulted personally on this problem. ifuch more is
invol¥ed than the wording of the footnote. The failure to deal adequately
now with 'this Report cited to the Supreme Court either by the Government
or other parties, will hopelessly undermine our administrztive position
in relation to this Japanese problem. We have proved unable to cope with
the military authorities on their own ground in these mztiters. If we
fail to act forthrightly on our own ground in the courts, the whole
historical record of this matter will be as the military choose to state
it. The Attorney General should not be deprived of the present, and
perhaps only, chance to set the record straignt.




