URITED STATES OF IﬂA

In the Malter ofs

Suecesgor-in~interest to :
Sedge Mivwa

Docket No. 57 T 4

a review limited to the m of whether ¢l iment's father was m resident
within Japan wim the meaning of the mmm with the Enemy jct, and re-
quested briefs on "the significance of the Grogs decisien, its epplicebility
o the facts nt this case, and whether claiment veoluntarily songht repatrie-
tion." o

iner, having been adopled by

. the Deputy Director of the Uffice of Alien Property, is the decision now




Seigo Miwva became resident within Japsan

upon hiz arrivel in 1943, even assuming he did not lesve the
United States voluntarily.” (Decision, page 6)

ks found by the Nearing Exeminer, or as established without contredictien
in the recerd, the materisl fscts are as follows:

delge Miwa wes bora in Jepan and ceme t¢ Hewaii in 1914 at the age of

sixteen Lo engage in the food importing business which his father (grendfather
of present elaiment) hed founded. (Proposed Pinding (P.F.) snd Stipulation
(5t.) 1) Between that time of errival sad September 1, 1943, when he was
returned to Jepem while under s deportation order (P.P. 5t. 5), SBeigo Mive
mede five trips to Jepan, s g an aggregate of lese than four years in
Japan and more than twenty~five years in the United States. (P.F. St. 2) For
the first seven yeare in Hawaii he dwelt with his parents, then he sequired
Walkiki, Homolulu, He married in Hewsii and there his three
luding the present olaimant, Lewrence, were born. The family

resided for seven move years in the Weikiki distriet until 1930 when they
moved their home to 2556 South Beretania Street behind their Moilili store
(C1's Exh. 1). In 1934 bis wife returned to Japen because of a respiratory
ailment of their son, Lawrence. (Tr. 10)

During this period the business ex
efflce in Hawa:

anded sgo that, sside from the prineipal
i with about twenty-five employees, it maintained three em-
ployees in s San Prancises brench, end one employee in Japen under Seigo's
fether, who had gone there to hendle the Japanese export end of the Compan
(P.?. 8t. 3, Trenseript (Tr.) 11) His father having become aged and needing
him in Jepsn, Seigo Miwe went there in 1936, (P.F. 8t. 3) During his trip
to Jepen his father died suddenly, and Seigo Miwe was obliged to stsy there
longer in order to settle femily and business affairs, even after the expira-
tion of his Reentry Permit (Cl's Exh. 4, seventh parsgraph) Consequently his
vise for return to Hawsii wes issued in the form of a tresty trader status

.




(PP. 3)s

mrlytwmdchnltmu-rterhinnmnuhmxhnx. he
departed for Japsn on business (P.F. 2, ¥8 of Cl's Exh. 4).

flowever when he
sought to return te Hawail six months later in September 1941, he found that

the mounting temsion beiween the United States and Japan prevented the routine

granting of hie viss, and he had to get speecial permission from the Immigra-
tion snd Netursllisation Service (98 of Cl's Bxh. 4).

this came in the form
of & visiter's permit valid for six months, and he returned to Hawaii in
Cetober 1941 (P.P. 4).

The nexti events are unconiradicted and sve splly deseribed by Seige Miwa

himgelf in one of his meny letters in which he unsuecessful

S SN § e Gatatl s e e o S Sand
Island Detention w; mmmn on ch chw 1942, "
2 of ¢ -‘ﬁ mqt i-)

Only the menth before and sfter the outbresk

Fawail, where he had lived most of his life, where he msintained his home end
' Exh. 3 - Hawell Poll Tax Receipts, snd Cl's
ecurity registration.) |
ubgequently in the United States he wes shunted from detention camp to
dotention esmp (P.P. 5) and interrogated (e.g., Gl. See. Exh. ¥) and told that
gven if he refs I maent would force him to go there

Lo go to Japen, the Goves
and he eould net then return to the United Stetes (P.F. 8, ¢1's Exh. 8, %2),
and ultimately ordered deported on 23 July 1943 (¢l's Exh. 10 - Warrsnt of
Daportstion). Less then £ix weeks later, on September lsi he was returned

to Jepan (P.P, 5). ‘ ,

In Japen he was subject to surveillance from time to time for his support
of the American csuse in the war (Tr. 24) his Christisn religion and his re-
fussl to hesd up the Tomari Cumi, devoted to the Japsnese wer effort (Tr. 21,
P.F. 9). He served the cccupation foreces in Japan sfter the war (P.F. 10)

and in 1947 begsn a series of attempts to be sllowed to return to Hawaeil.
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Mnumm&dby,ﬁomnhmtmwmmuuu
Neturelisalion Jervice on The ground of his record of having been deported
from the United States (P.F. 11). He died Mey 23, 1954 (P.P, 6). His sen,

Lawrence ¥. Miva, the present claiment, returned to Hewaii in 1947 snd has
lived in the United States einece (P.F. 12).

On primeiple, on the basis of decisions of the Office of ilien Property,
snd on the basis of pertinent federsl court decisisns, of which the two most
opinion 187 F 2(d)
maps 6 Sewe i0h NSt S siinnd

extended stay in snd ties with the United States
et here should 'am be evtendsd to the facts st hand in
ing one who hed spent the grester psri of his life before
atermment in business in the United States (Mawsii).
- grgien de thet m & ress deolsion iﬁ
epplicable, it ma be sverruled becmuse
re from the United States after

it igrores the

ity nitie o dipaite

deportation proceedings,
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family property is sdmitted in this case, and, es %o his father and
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in-interest, Seigo Miwa, the question of "doing business" in Jepan iz not in
issue end there has been no suggestion of "enemy taint®, Therefore the only
issue is whether Seigo Miwa was technically an "enemy" under the et on the
ground thst he was “usidqt within® Jepan during the war.
The fact that he was "in" Japan during part of the wer is insufficient
to bring him within the statutory lengusge -~ especislly when viewed in the
context of kis whole life patiern as o second generstion businessmsn in
Hewaii who suddenly found himself thrust into detention end m-mu deported,
We sutmit that his going to Jepan was under the duress of the internment end
L of the werrsnt of deportation, and -

proper besis for the Unit

sale of his propert: .

Seigo Miva came to Hewaii in 1914 to take up the business which his

father had established before him. He married and hed his femily in Hawaii.

Lese¢ than four of the following tweniy nine years did he spend in Japan.

Agide from his last voysge to Japan, erranged by the United States Government
or of deportstion, his seversl trips to Japen vere

| poses and did mot end were not intended to derogate from his personal status

as a resident of Hewaii,

It 18 true that om his last two returns to Hewsil he wes successively
adnitted there ss & treaty treder and as @ visitor. This is explained by the
xigencies whieh kept him in Jepen after expiration of his reentry permit and
by the increasing tension between the United States end Japan during thet
period, Although hie last vise was technicelly "temporary”, he did what he
could to get it extended in Jenusry 1942 -~ and this attempt, it should be
noted, wes by & Jspenese citiszen, in Hawaii, snd gfier Pesrl Herber. In any
event, residence under the Trading with the Ememy Aet is mot the equivalent
#rpmmthnmimmm Immigration laws end consequently the
actusl fects of Mive's lm-caumshnd residence in Hewaii should control.
of July
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15, 1955, )

Viewing his life as a whole, one must eonclude that Seigo Miwa's

while under &upw'&utim order, s soon as the war vas over he repeatedly

sought te retwrn to his home in Heweii,

Hawaii wee hiz plece of residence and Hawai! remsined his place of
had freedom of choice in the matter.

daimg Section that Seige Miwa's lsst two tripe to Haweiil were mere

by his alleged ammtdm for mwtﬁntim. Suech suggestions do not square
with the facts ﬁhnt.ﬂhuniimmun elwaye Seigo Miwa's prineipsl plece of business
vhere he maintained residences on BDeretania end Lusitens (1. See. Bxh. H)
Streetis; mtmmmmmtmmafmﬂrmuamtumum
tend his stay in Hewaii; m_mtarurmmmtm-mmmmh
sent to Japan whether or not he spplied for repatristion. (P.7. 8)

Voluntary repatristion was not here invelved and, although called upon
to deseribe the last trip to Jepan as "repatriation” in the briefs of the
Claims Seoction (see alse Cl. See. proposed finding of faet Ne. 9) the findings
epproved by the Director resch no such conflusion, This may have been because
| no repatriation application (a2 document which, if it existed, would be
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peculierly within the Government's possession) was introduced into evidence,
or, a2 is more likely, because the pressures and duress wvhich led Miwe to the

repatriation he was warned would take place anyway, vitiated the required
voluntary nature of hies return to Japan. This is developed in detail on
pages 3-5 inglusive in the Reply Brief of Claiment, distinguishing the
Cehmighen case nuc‘um by the Claims Seetiom, ‘
On valuntary residence, aside from the Guessefeldt principles cited above,
the two csses most similar fectually to the matter at hand are both cited in
michen, 243 P 24 637, 639 (C.A. D.C. 1957), cert. den.
355 U.8. 842, but are avoided and ignored by the presentation of the Claims
Section. These two cases sre jikals n Bro
snd 212 F 24 262,
The iketa case involves s realistic snslysis end evaluation of the sit-
of Japanese naticnslity in
rtly after Pearl Harbor, and it held
_ . disquslified himself under §32(a)
end 9(e) of the Act from return of his vested property,

125 P, Wi & (Blgi h“ii

- war. Thus, on & basie of this and other fects in some respecte not so strong

as those of the 1nst residence weg not

Similarly the Nsgeno doet
Mre, Nageno had lived in Japen twenty four out of the thirty five years after
1915 when she first lived in the United States, having returned to Japsn
after only e nine year residence
Japanese spouses for her children she remained in Jepan from 1924 te 1932
and returned to Japsn im 1934 to stay there until 1950. These facts the

To secure & Japenese educstion and

Mlymmhitthtmumtmmumfm,mm
ment of Justice smahpnnwmmmtm-mmmm
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end not deportation.
Department official, Jemes E. Riley, of the Immigretion and Naturalisation
Service, in his May 4, 1950 letter to Seige Miwa. Howvever on 12 July 1951
Mr. Riley admiited his mistake end wrote Miwa that it hed been deportation
all slong (Cl's Bxh. 7). Decause of that latter determinstion, the Depert-
ment denied Miwa ssion to return to Hawaiil, end Justice should not now
reverse that determination in order to deny Miws's son the return of his

That waes the initial poasition taken by the Justice

n page 5 of Bx
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dent with home port in Germany. The intermment end deportation proceedings,
sugh unpleassnt in themselves deprived him of mo righte which he had before
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would eell attention to the gonclusi:
Jlaims Seetion to the Directe:

rendum to the Director Just cited, to sveld hinging

. r (Matier of Ludwig . ain No. 44795,
: Docket Ho. 57 T 14, Jamery 24, 1957 - re | by the Deputy Direector August
15, 1957) we sulmit 1t was the wrong result. I
is pointed out in the Examiner's Opinion, the csses cited to defeat re-
turn to Uross rnlltndkta5da&aghua1nnos‘ or "enemy teint” or did not invelve
| the salient gquestion of uetraian.er*durunn. "Enemy teint" snd "deing business”
were not involved in Gross, but coercion and duress were. These poinis are
novbere met in the Biﬂuty:Eircetcr'a:antmmhmnlmmr\unnnluw'ldldniltr-ttut
or court decisions cited therein.
Finelly, we submit that both primeiple snd precedent for the Oross
doetrine is lacking, snd that the holdings snd the reasoning of the iAkata end
the Nageno cases deelt with sbove, are strong suthority feor a contrary
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