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the disallowance of this clatim Ls before me for reviev as

£ wvhether 1tﬁamtly docided that the deceassd owmer of
the vested mqhﬁolﬁ. Seige Miwa, was

It {8 undisputed that Mx. Miws was physically preseat

in Japam contimupusly between NRovember 1943, umtil the date of
Bis death emn May 23, 1954, The property was vested at various

times between 1943 and 1949, and has a value of appreximately
$130,000.

It is centended that Mr. Miwa's presence in Japan was

vithout lagal significance because he had ''never voluntarily
relinquished his residemee in Hawaii."

ihe contention and the




“residing in Japem since April 1, 1841."

&






tisuously in Hewaii since 1896. Iam April 1938, he took his family

to Germany for a vacatiom. After war broke out in 1939, he could

not ebtain passage home before March 1940, when his reentry
permit expired. After the United States entered the war, he was

detained {nveluntarily {n Cermeny, first by the Germans and

later by the Russisms, wmtil July 1949, when he returmed to the
United Btates,

ibe Supreme Court held that Mr. Cusssefeldt,

altheugh physically presemt ia Cexmany during the waxr, was not

Horeovexr, Lif anything more than mere physical presence
in enemy territory is required, it would seem clear
that he wazs not an "enemy'' within the meaning of § 2.
His stay before the war, as a matter ef cheice, was
shoxt. The cixcumstamces negative any desire for a
permanent or loag-term counection with Germany. He
intemded, and indeed attempted, to leave there before
this country entered the war. Being there under
paysical comstraint, he {3 almost literally within the
excepted class as asuthoritatively indicated by




is comsistent with the emanatiens of Comgressicnal
purpose manifested inm the entire Act, and the

relevant extrinsic light, i.mlw“u the decisions
of lower courts en this issue * * &

The Akata case involved a Jw- citizen physically

preseat ian Japan since Desember 1945. lis bhad been a permement

resident of Hawaii centinueusly since 1907, where he was engaged

Although urged to de
3¢ be refused to raturn to Japsm and he geve to & brother real

in business and lived with his family.

property in Japam he had fioherited frem his father. Im

Septambexr 1942, he was interned and then transferred o various

detention camps on the mainland. Thereafter his family joined

him at the detentiom camp, and he and the family were repatriated
The Diatrict

te Japam upomn axscutimg applicatiens therefor.

Court bheld that Mr. Akats was not ''resident withim' Japan,

stating that '"'the involumtary nature ¢f ® ® [his] departure
frem bis settled and permsnent place of abode in Hemolulu om

*The refereace is to the statement durimg the debates by ome
of the managers of the legislatisn that the statutory lamguage
was not intended to include prisoners of war, expeditiomary
forces, and sojourners.




-

Septambear 21, 1942, infested whetever actiens he teok there-
aftex” (125 F. Supp. ot 9).

Ihe distinctions between the present cese end these of

Guessaleldt and Akata are apparemt.
resident of the tmited States, was caught im Cevmeny by the
cutbreak of war; ¥Mx. Akata, likewise a permement rvesideat of the
tnfited States, was forced te leave his bhome in Hawaii by cirocum-

stances beyond hic contrel. In cemtrast, Mx. Miwa, at the time
of his last departure for Japan, was net a permsnsut resideat
ef the United States. In fact, he was a visiter te the United

States uwmable te returm te his home in Jaepen because war had

broken out. Whatever status he had as a permensent resident of

the United States had lapsed lemg befere, by the expiration of
his resatry permit during the couree of his stay im Japen from

July 1936, to Hevember 1938. Nis laest entry imte the United

had neot the war istervened. Such an individusl clearly camnot

rely en deportaticn te his hemsland to defeat his status as an
f Ludwiz Cxrepss, Decisiem of the Beputy Pirector,

ST .
August 15, 1957. This case is mot ceantrelled by either

il Y - =3

Kr. Guessefeldt, a permanent




Guesssfeldt ox Akata. There s more than mere physical presence
in ememy texritory. I comclude that Mr., Miwa was ''resident

withia™ such territory amd was therefors an "enemy” barred from

return o< vested propertly pursuant to § 9(-) of the Act.
The decision disallewing the claim is affirmed.

William P. Rogers

Attornsy Gemerxal

[
DEC 1 2 1958
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