INTRODUCTION

(n September 16, 1976, the Supreme Court of California in the
now famous Dakke v. the Regents cf the University of California,
struck down the special admissions progcam at the University of

Callikforniatat Davis lledical School. he court rluledsthat:

as administered hy the university, which was now shown

to have previously discriminated agalnst minoritites,

(the special admissions program) violated the constitutiopnl
rights of nonminority applicants since it afforded |
preference on the basis of race to persons who, by the
university's own standards. werc not as qualified for the

studv of medicine as nonminority applicants denled admission,
especially since the university failed to demonstrate that basic
goals could not be substantially achieved by less detrimental

means .

At minimum, this decision, if upheld by the U.S. Supreme Court
(to which it has been appealed), will seriously undermine the
historical struggle of racial minorities to win access to higher
education and will deter colleges and universities from establishing
serious programs to overcome racial discrimination and segregation.
llowever, it is extremely likely that such a decision will also put
an end to meaningful affirmative action for minorities in employment
and will undoubtedly encourage attacks on similar programs for women.

This racist attack on a hardgained product of the Civil Rights
strugnle is one of the most damaging of a recent resurgzgence ‘of
racism that has witnessed the reemergence of the Ku Klux Klan
and the Nazis as a force in public life. It must be prevented,

the tide of racism must be turned! To do so will require the
conscious, active participation of not only students, but
workers, community organizations, churches, women, and many
others as well,

This essay i1s meant to be an educational tool to be used in this
fipht and will provide basic background informatioen, especially

as regards the legal aspccts of the Ralilcas eacel & The more crucltal
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political analysis has been set down elsewhere.




What is SPECIAL ADMISSIONS?

Various reasons have been enunciated for special admissions
programs: - to increase minority access to higher education, to
49§egreggteﬁthe colleges and universitles, to provide trained
people to meet the needs of disadvantaged minority communities, and
to lay the basis for {increased employment opportunities and
desegregation of soclety. These programs, along with their counterpart
af firmative action plans in employment, were instituted 1n response
for equality raised by Third World people in the 1960's and early

Over 100 medical schools were among those educational
1al admissions in this period of time.

The operation of these programs varies significantly from
school to school( and oven within different departments of ‘a single school),
but can generally be d{vided into three baslc types. The least
ef fective are those which merely promise tO make special efforts to
recruit racial minorities, but which fail to make any concrete
committment to admit minorities. The second brand gives preference
to minority applicants. That is to say, glven twoO applicants of
"'equal qualifications”, 1 minority would be given preference over
a white. Needless Co say, such situations are very rare and therefore
these programs have little affirmativ

Finally, some special admissions programs set 4a definite quota Or
goal, either as a percentage Or absolute number of the entering
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class, for rinority admissions. These programs are few in number--
usually limited to a few graduate professional schools of law,
medicine, or social welfare-- a0 Ehe. Jquota 0T 'o0al' may vary

preatly. Nonetheless, thils Ehiad RO | t  efflectaive

o lnigure at Ledast minimal m
education. The Davis program was of this 3rd type.

Tt should also be noted that same special admissions programs do

not include Asians, while others not only include Asians, but also
whites. At any rate, for all the drawbacks of special admissions,

it is important to ~omember that they have been perhaps the main
vehicle for Third World people to gain entrance into higher education.
we should figzht for thelr extension and more ef fectlive implementatlon.

B30 The Admissions Programn at UC DAVIS MIEDICAL SCHOOL

oram_at UC DAVES Tl 2o —=———

The medical school at Davis was founded 1in 1968 Int LES eSSt

two years of operation 1t had no special ~dmissions progrdm and only
two blacks By contrast, 33 Latinos,

26. Blacks, - - ed in the first four years
that special admissions ope€

In 1973 and 1974, Allan Bakke, a 34-year—-old white engineer,
£o Ehlrteen nedical schools, including UC Davis,
rnates list at any of them.

in 1974 there were€ LTETES
ars,

A mere 100 positions were avd
sive and

a fact which contrast glaringly




lnadequate state of the U.S. health care system (which PaE ticuilarily
victimizes minorities and the poor), and which fosters intensec

competition and racial aniwosity among students and applicants.
Indeed, in 1975, only 1094 students were admitted to medical school

in: the entlre state'of Galifornia.

Under Davis's regular admissions program, students were assessed
based on their application, letter of recommendation, scores on
the !ledical College Admisssions Test (MEAE) s U rade S po I Nt average, and
interview. Only those with grade point averages of 2.5 or greater

were granted interviews at all and these amounted to only 462
(15%) in 1974. At least 84 persons were regularly admitted each year,

the remaining openings being filled by special admissions.

The 16 special admissions (''Task Force') positons werelgpen
to all students who could demonstrate that they were 'disadvantaged’
AECording to dincome (Mot race) . (DHefnopuldtiont ol Galifornia 1
PO Laking, 174 Black; 2:87 Asian s and: 08 5% Indian.) « The 625 veoplc
who were allowed to apply in this category in 1974 were subjected
Cosmuehisies same \eriteriacand process as: thelr counterpacts in
repular admissions. llowever, applicants were not automatically
disqualified if their grade point average was below 2.5, nonetheless
only 88 applicants (1l4%) were granted interviews. Among these
were white students, but no whites were ever admitted under special

admlissions at Davis.

It ds alse ampoEtant to nete that whileftrhiere Were iseparate
committees for regular and special admissions, the special committee
only made recommendations which the regular committee could accept
or reject. There need not necessarily be 16 special admitteas per
year. Thus, although students applying under the two programs
did not directly compete for the same set of positions, they

ultimately were reviewed and accepted or rejected by one and the
same regular admissions committee for the same 100 openings.




III. HISTORY OF THE BAKKE CASE

significantly, an official of the UniVersity of California--Peter
Storandt, I.ssistant to the Dean for Student Affairs and Admissions at
Davis--played a key role in encouraging Bakke's reverse discrimination
Suit. In his July 18, 1973; letter to Bdkke, Storandt repudiated Bakkeds
contention that his (Bakke's) non-admission was principally due to

his advanced age. He went on to encourage Bakke's research 1into
quota-oriented recruitment of minorities by forwarding a summary of

the DeFunis Case (an earlier suit virtually identical to the one

that Rakke later submitted). He also referred Bakke to a lawyer and

an associate dean of New York University's Medical School who had
previously been involved in similar research.

The fact that this UC official was a prime motivator ang supporter
of Bakke's eventual suit is made abundantly clear in Bakke“sJAugust 7t
1973, reply to Storandt. Here, Bakke proposed tow alternative plans

of action, but stated that, as a matter of "principle," he would

"avoid actions which you, Mr. Storandt, personally or professionally
oppose. My reason for this is that you have heen SO responsive,
concerned, and helpful to me." ilakke then explicitly inguired:

iWoulid Davis prefer not. o be involved in anv legal action I might
undertake, or would such involvement be welcomed as a means of
clarifvying the legal issues involved?”

Storandt's answer was unambiguous: He expressed favor for one

of Bakke's two proposed palns of action "with the proviso that you
press the suit [against minority special admissions]--even 1f

admitted [to medical schooll--at the institution or your choice.’

In 1974, Bakke filed suit in the Superior Court of Yolo: Counkey

(where Davis is located) charging that UC Davis Medical School

special admissions program constituted reverse racial discrimination
and therefore unconstitutionally violated his right to equal protection
under the l4th Amendment to the U.S. Constitution. He therefore reques-

ted that the Court instruct the medical cchool to admit him. The univer-
siEw. 1 CONSONances With Storant's earlier activities, filed a "'cross
complaint™ to insure that the constitutional 1ssue == and not just the

igsue of Bakke's admission -—- would be decided.
Judge F. Leslie Manker was summoned from retirement tO hear this
r held: instead the

visibly important case. No actual trial was eve
On this meager

case was decided solelv on the hasis of written evidence.
+m indeed did discriminate against

foundation, Manker found that tlhie progre
Balkke because of his race and was thexecore unpconstitutional, but deter-
mined that Bakke was not entitled to an order of admission to Davis. As

a result, both parties appealed the decislion.
Normally the appeal woulda have heen neard before the Court of Appeal

Fut "because of the importance of the issucs involved," the California
Supreme Court transfcrred the case +o its own review. At_this point, many
Third World organizations united and petitioned the Court to be heard on
behalf of those who would really bhe affected kv the case,

Third World
people. They chargyed that the university had participated ig bringing
the suit and furthermore that 1t had not presented proper evidence before
the Court that could prove the constitutionality o

f its special admission
Despite U.C.'s unfitness to arguc the case, the Third World

progl-am -




lavyer's petition was denicd and they ware not allowed to speak before
the Court. Subsaguently, the California Supreme Court ruled the program
unconstituticinel and ordered Bakke admitted to Davis for Eal el Opla
Over the protesba oLinumerouns el vl witghts. J arer: legal, and com-
munity groups, the univercsity appealed ti.e case arnd was granted a hear-
ing befrre ithe U.S. Surnreme Court. Thus, deospite the importance of the
1ssues involved for the future of Third World people and despite the
demonstrably weak cose beiiig presented by the university, the U.S. Sup-

xeme Cour’ is poilsed *o wauwce a decision which will profoundly affect the
Entire netilecn.
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applican®s priuuriis on tee basis of test scores which were
culturally “Sigues
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TR S ADULT u* Saans Tuished e Gset O Earaciul 'erntera e by Stile
Medicitl school from other cases where the use of racial classi-
Fieations to EBenafit #minoritiss: had Beern upheld  { henygn:
classificaticens). Ii. cases dealing with desegregation of
public schools. Lilingual education, and the right of non-English-
sreaking citizens to vote, the use of race was constitutional
Fecause the Court concended vhites were not deprived of the
ben2fits exteanded to minorities.




Deiouspegt Sgnssitleations

Recausc the use of race by the School supposedly derrived
vhites of a medical education while extending the benefits
of suclh an education to minorities, the Court eguated the
Rakke case to those in which race hac been used to discraiminate
against minroities. In koth types ol Cases, the Court sald,
the use of race was ‘'suspect” because 1t discriminated against
2 person on the basis of race. Such ‘'suspecrt classificationsd
can only be used if there 1is a "compellina state interest’ for
-heir use and if their use 1s the means which 15 least burcen-=
some" to the discriminated-against group (allegedly whites 1n
this case).
E. UC's Arguments

il i i -

UC argued that:

] The FMedical i Sechools s use of race was
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Hence, the special admisslons progran chould be judged Ly
2 less strict standard than that used to judge suspect
classifications. Under a more lenlent standard, the Court
should try hard to upholad a classification if 1t has any
rcasonable purpose (‘rational basis test'l.

2. Byven ik che School 's use suspect, there
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was a compelling state ioterest for using .race: « aj) to

- - = - -
"""——_"'"'_-'-"""'—"l--_ — il ——— i ——— - , ————— i S W _———— e AP g i — ————

integrate the Medical School and profession, D) D ProvacE
minority doctors for minority communities, c) because
minority doctors have better relations with patients Nt
their own race and greater interest 1n the medical problems
of that race. (In the state of Washington, g Gy cehubatehs
case known as DeFunis v. Odegaard, the State Supreme Court
had found a compelling state interest in integrat) the
law schools and legal nrofession. It thus upheld the school's
minority admissions program desplte & claim of reverse
discrimination bv a white applicant.) The UC also argued
that without its special admissions prograil, the goals
stated above could not be met.

~es Individual Kights
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The Court rejected UC's first argument, saving that the
"equal protection clause" applies whether a member of the
minority or the majority has been discriminated agalinst.

223 iy DB 1 = bggause the eqgual protectlion clause guarantees each
individual a personal riaht to equal treatment. The Cloibhears

also noted that the white majority in ”pluralistic,f and
' r discrimination, Sholed i HEES

and Poles.




G No Evidence That U.C.'s Goals were Served
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The court rejected U.C.'s second argument, saying that
ggﬂpad producgﬁ no concrete evidence that any of its stated aoals
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had heen met by the program or that UC had to 'diseriminate
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against wirtte applicants’ to achieve those goals.

The court quoted U.S. Supreme Court Justice Couglas'
dissenting opinion in DeFfunis, which stated that the university's
function was to produce 'good lawyers (or doctors) for Americans",
net bilgek lawvers for bhlacks."

The court stated that racial classificat.ions are not
necessary to produce minority doctors for minority conmunities.
It found no eavidence on the record to show that minorities
dOo serve minority communities and whites do not.

H. Alternatives Are Available 3

The court assumed for the sake of argument that integration
and serving the needs of minority communities were ‘compelling
state interests.!" However, the court determined that these
interests could be served by methods less harmful to whites.

The court acknowledged that the university nced not emphasize

| i — E it -y, T W - e e— R ——————

traditional acadcmic criteria for admissions (test scores
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and grade point averagé} bhut also stated that none of the
alternatives could use racial classifircatioens (x.e., they haad
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te be stcolerblind'):.
The court's suggested alternatives were:

a) Flexible admissions standards which take an
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individual applicant's disadvantaged background
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into account, '"regardless of...surname or color."
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b) Agaressive recruitment and remedlial programs
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for disadvantaged appilicantsi s all races.
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c) Increasing the number of places in medical schools

T o -

by enrolling more students or expanding the schools.
d L a . e
d) Considering an applicant's demonstrated past
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concern for disadvantaged minorities or desire
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to practiCe in minoxity communlties 1ns e sEEures:
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e) Revamping medical school programs and training so_that they
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‘serve the medical needs of minority communities
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§nd the pPOOX.

I Policies Favoring Colorblindness

o v e

Finally, the court presented several policy reasons
for condemning the use of race 1n admissions: Such use,

they argued, would-

a) Threaten racial harmony.
bT Offend the principle that each person should

be judged on individual merit alone.
c) Overemphasize the wracial context when looking

at an individuals success or failure. | |
d) Practical problem of identifying racial minorities

and of eliminating preferences once established.
e) Potential misuse of racial classifications 1n other

situations.




The six judges thus concluded that the medical
school 's special adnmissions program was unconstitutional because
1t violated the rights of whites to equal treatment.

Moreover, there i1s no evidence that such criteria are

related to performance i1n medical school much less performance

a8 a cdoctor. n facst, a study by the Assan of Anerxrdcdan Medical
Colleges revealed that Blacks who successinlly completed the
first two years of medical school had lower MCAT averages than
whites who flunked out. Such inmportant non~academic cqualities

as compassion, dedication, energy and nmaturation are completely
ignored.

V Criticism of -the Majority Opinion

D {gstitutionalized Raclsm
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The court ignores centuries of deprivation suffered by

minority races, especially as insiitutionalized in ecucation and
employment. Whites as a racial group have not been and are

not being excluded from graduate ond professional schools,

as minorities nhave teen and still are. (Although poor whites
are denied some educational opportunities.) Bakke attackead

the 16 Task Force openings allocated to minorities from among
the total 100 openings. The court chose to ignore the. tact

that the other 84 openings, if not more, go overwhelmingly
to whites.

B. Qpalifiqg}ions_grroneoggif Defined
Behind the court's assumption that Bakke and other whites
were discriminated against is the erroneous idea that they were
‘Letter oualified’ than the minorites who vwere admitted.
"Aualifications' referred primarily to INCAT scores and grade
point average, an even narrower definition than that drawn
Ly the medical school.
The court and UC- did not even consider the controversial
issue of whether standardized tests are racially biased.
Finally, as Justice Tabriner pointed out, 'gualifications™ could

also have been defined in terms of the nceds of the profession and
soclety.

gl Community Needs & Race
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The court pavs lip service to the importance of meetina
the medical needs of minority and poor communities. Its suggested
alternatives to an admissions program hased on traditional
criteria challenge the university to irmvlement admissions policies
which are more responsive to the needs ot such communitics,
regardless of the outcome of the Bakke case.

However, the court forkicds ang_consideration of Yaces il
thus ignores the fact that those who predominantly inhabit
disadvantaged communities and who have a paramount commltment
to improving living conditions there axe minorities. It also
gives little attention to the integration goal of special

admissions, and seems unconceczined alhout the fact that under

Ty e




Hesplsossuguested Sttt Ghes conrt cepld Wavs cancivdercd sthe
continuing effects of past discrimination in the country as

a whole ‘or | the continuing effaets of using racially discriminatory
standardized tests i1n primary and secondary schools.

He cited a numbter of reasons whv consideration of race
wals a compelifing state interest: lx  Culinral Byas,:of tradittienzl
CELtexlaand: LhHedlr unrelatednessto meataals Brdetiice o8 2= Intrearat ron
of the student hody, the medical nrofession and society; 3. Meeting
the needs of minority communities.

Hence, he saw race as a necessary category for achieving
cdeseqreqation ot the secheol andiprofession: & nrogram fFor the
cdlisauvantaged is vague and inappropriate in light of the goal
of desegregation because the whites admitted under such a
program would lessen the progress toward that coal.

Teohriner rebfuted themajority s centention’ that thesscheol s
snecial admissions program constituted an obhjectionabl e auota
system. He described the sixteen slots instcad as a numerical
goal set by the schcol to insure more than tolien representation
of minorities. He cited the school desearegaticn cases, which
permitted concrete intearation aoals. (Facts revealed in an
amicus brief supperted Tobriner's position. Jn 18745 onily
15 minorities were admitted under the Task Forcewhile the
sixteenth slot was returned to regular admissions because the
Task Force felt that there was need for a more aqualified admittee.)

Tobriner guestioned the policy considerations set forth

bv the rest of the court, pointing out that there was much conflicting

opinion in this area. Hence, policy judaments about minority
admissions were more appropriately left to educational institutions.

Finally, Tobriner discussed the broader context in which
minority programs werc implemented. "Two centuries of slavery
and racial discrimination have left our nation...a largely
separated sociexv in which wealth, cducational resources,
employment opportunities-indeed all of society's benefits-
remain largely the preserve of the white-Anglo Ny OG LBy e
He pointed out that it has been only in the last decade that
af firmative action programs have led to "some degree of integration
in many of our institutions." But now the courc had chosen
to use the Fourteenth Amendment to forbid graduate schools
from voluntarily seeking integration.
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CcISH OF THE Ul COUNSEL
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Ly Fallgre Lo Support ks Arpuments
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UC gave no specific support :or its argument that certain ''com-
pelling state interests' underlay its program. UC counsel inexcusably
presented no statistics from the medical profession proving a lack

of minority doctors or the much higher proportion of white doctors

to whites than of Third World doctors to Third World people. Addition-
ally, no evidence was presented to supports 1ts assertion that minority
doctors have a better rapport witli minority patieuts or that they
increase the availability of medical care in Third World communities.
I'inally, no arguments demonstrating the unique requirements (e.g. lan-
guage and culture) of minority comnunities was put forth.

Outside of a single statement by Dr. Lowry, UC presented no evi-
dence to support the argument that its program was the only means of
accomplishing its goals. A single, unsupported statement by one indi-
vidual is hardly sufficient to sustain UC's position, edpecially when
racially based special adnissions have been examined with suspicion
by other courts. UC counsel was well aware of the legal hurdles to be

overcome.

DL liaclke of MInotlEy Counsel

UC counsel failed to consult minority attorneys or groups actively
involved in civil rights litigation in the development of the Bakke
case. Although minority status alone would uot have guaranteed that
a minority attorney would argue a better care, minority atturneys have

a dlrect concern and desire to prepare a good case and have had valuable

experience In dealing with issues oif race discrimination.

UC's elitistattitude is furtlier revealed in 1ts cholice of lawyers
to argue the case in the U.S. Suprcme Court. UC has emphasized 'big
names" rather than experience with affirmative actions issues: Archiil=
bald Cox, Jack Owens and Paul Mishkin (Boalst Skl professors) and

Donald Reidhaar (head UC counsel).

Hees e Other CrlElicl SIS
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To undermine Bakke's argument that he was ‘better qualified” than
minority admittces, the UC counsel should have introduced the fact
that some whites admitted to the medical schocl 1in 1973 or 1974 had

lower scores than Bakke.

UC counsel fziled to challenge Bakke's contentlon that Task

roshman medical classes

school officials - on the basis
to students who would not normally
he programs for minoritles, not
defended by the university.
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D Impact on FRXisting Affirmative NCtion Proagrams
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Affirmative action programs varv in each 1ndustry or
school. In rart I, we described the three major types of Rrograns:

1) recrultment, 2) preferential treatment, and S oG 21l quotas
O Slots.

mplovers or schools wiailch implemented nrograms
like (2) ang (3) on a voluntary basis are very liakely to
dismantle such Programs to protect themselves from multiple
suits like Bakke's.

E. National Impact
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If the California supreme Court's Rakko decision

1s upheld by the U. S. Supreme Court, it will become the law
throughout the countrv, and not Just in Calhrfornid. & Suech: 3
powertul legal precedent '1ill Undoubtedly open the court doors
to a flood of "reverse discrimination" suits and wlll further
result in immense pressure on, if not elimination of, Affirmative
Actlion programs. e 1mpact of the decision w1ill become most
Striking in areas where racial minoritics are only beginning
to be admitted, hired, or promoted, while manv whites are also
vving for positions. Such situations have been multiplying
since the onset of economic recession in 1972 - today, more
anplicants are forced to apply for fewer jobs and university
openings. At yUC Davis, 3737 people applied for LOONSH ots
medical school in 1974.

Nespite centurigy-of rocial opprression, few legal
remedies have ever been avallable to minorities. Fven worse,
the existing legal remedies are increasinclv urnder constitu-
tional attack.  The Bakke declision is in the frontline
of this racist attack and will give great encouragement to
future BESvrLctrons, 1 f it i s upheld  Manv Judges and lawyers,
not to speal: of corporations and government agencies, are
ttching to cite anc quote tae Bakke decision in their attack
on ffirmative Action and the struggle for racial 2ehbiz Rl

This decision is crucial, its wossible effect is vicious.
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As suggested hy California Pisktriet Court of Pppecals
Judge Cruz Reynoso, the case could be 1nterpreted most narrowly
as urhnlding special admissioms nrograms for dlsadvantaaed

applicants. The following factors would tlien be relevant:

lingquistic bhackaround;

culture of the applicant:

gecgraohical distribution of resources;

financial need of avplicant;

desire to serve minority communities:

understanding of and rapport with one or more

minority qgrouns in the state.

)
However, racial auotas or consideration of race would be

unconstitutional without a finding of past discrimination by
the court. Hence, even though svecial admissions orograms mught
be maintained or expanded, all the openinas could concelivably
pe taken up by disadvantaged whites. There would ke no guarantee
that Third World aprlicants would be admitted. rllnority admissions
would be left up to the good will of adiissions committees

which historically have vroven unrxesvonsive to Third World
peonle.

B- HrruplO‘/IﬁC'nt

Hﬁ-

pakke might e interprceted narrowly as applving
solelv to special acdmissions vbrograms at schools. However,
this seems unlilely, given todav's high unempvloyment rate and
the resultingly greater commetition for jobs and romotions.
Bakke represents a legal tool for any disgruntled white who
considers hinself or herself asvictim of Sreverse i scrimnnataan
LR INELNG O Dromotions. Sevoral ofithdse leases are alheasy
in court ald. have cited tlie Raklie decisaon to ocack up thelr

Ei “emu¢remenu O PRiGik Intcntlonal UJrcrlmlnathﬂ
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Affirmation of Balke would yive added strenath to the
garaumentcs that= 1. the Dersor Charging dilscring hatEloRsmuss
prove that the school or employer intentionally discriminated

aagarnst minorities in the past and 2. absent a recoxd OofF Bast

discrimination, no school or enplover conuld voluntarily implemwent
special admissions or. a hiring vrogran giving preterence te
one's minority status.

In other words, racial discraimination would now
be legal except in those rare cases when the racist intentions
of the perpetfator of racism could ke documented. Moreover,
tliese results would, in essence, legitimize the idea of
"reverse discrimination.”
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[he BakKe case 1s now before the U.S. ounreme Canrt.  Both Baklke
and the universi ty are Fequred: tar submlit their Tewzl Areguments in
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Lnteres ted organizations and “Individuals nre siso  allowved: to
express their opinions and make arguments in the form of "amici curiae’
briefs which must also be presented tc the Court Dy Sige sl = rhese
50 called amicus briefs are important as they are the only method
Eor Eiespubilie tollexprosse 1 Es 0PI nions dilrect iy to the Court:

Ehesdatesot thetactual“Conrt hearinr has:anot yet been set,
but most commentators agree that the hearing will occur sometime
In October since the Court is on vacation throush the summer.

The hearing consists merely of half hour presentations by the
opposing parties, most of which time is spent answvering questions
posed by the judges. After that, the Court will make its detision
anytime from a week to many months after the hearing.

slnce the case is before the Supreme Court, it is necessary to
know whom we are dealing with. Supremec Court justices are appointed
by the President and approved by the Senate for lifetime terms.
Ihe present court is dominated by Nixon and Tord appointees of
conservatives's tripey s inecluding Chiel Justice Berper, Willian Rehnquist,
Harry Clackmun, Lewis Powlell, and John Paul Stevens. The "moderates"
Edrd e Lo bes hevor sWhaite and Potter Stewart o whilie the liberals are
Fhurggod Marshall, the only black justice, and William Rrennan.
NS oRer. €O Tover Burn the California Slprete Coarths. Daldde decision:
2= Fagur oietlhie smoderates and liberals plostiat least one of Ehe
conservatives--most likely Dlakmun or Stevens—-—must so vote.

Lwo. recent Supreme Court decisions illuStrate the political
Sedie eyt thie Court and 1Es atfitude toward minerihay s ahts.
EnsRneyves v.:School District i’fl,l)e}j__ver (1973); the justiices striuck

Tl "l--"-l-ll- e i [t S ——————

ailfr:

a damafiing blow to school desegregation. In this decision, they

held that the Court could not order desegregation action unless

it can proved that segregated schooling exists due to intentional
pifEela S dotisi VIn iother words sy the fact, off segrerations s nak |
enocugh for the Court to compel desegregation; in fact such segregation
is evidently constitutional. Segregation 1s unconstitutional only

if it can be proved to have been intentionally created by official
(goverumental) acts.

This "logic" was -extended to all sults brought on the basis of tne
U.S. Constitution in Washington v. Davis (1974). In this decision,
Eher Colint ¢ i effect ulce baredd that taeial discrininagtlion s asss e
constiftutional unless it can be proved to lLave been intentionally
brought about by the specific institution or organization charged
with discrimination. In other words, the effects of  raclsm are
no longer important to the Court. To them the only questions 1s
whetlier or not it can be proved that racial discrimination was
pracbEiced Intentionally.. L& 1s obious thEt o' this pos B vl
Rdghts ‘era, it dis virtually impossible to obtain such preot ot -
intention depite the face that racism, segregation, police bru.tﬂllty
of minorities, etc. goes on unabounded and is in fact on the rise.

S i



\are (and stupid) is the racist who writes down his intentiona and
makes it available to a court. neadless tn sav, to the Vi ElimS e ok

racisin, 1t matters not the least bit whother Intent can be proved
Or not, for that matter, whether intent exlsteaa ataalels

In each of these cases the Court's opinion was far from unaninous.
lionetheless, 1t should be clear that we cannot rely upon legal
argument alone to overturn the Bakke decision. This case 1s g3
political case and is so recognlzed by the Goutt. Tt ds undoubtedly the
most important Court decision affecting minoritles and race relations
since the famous Brown v. Board of Feilcation (1954) decision

which renounced the '"separate but equal’ doctrine which had previously
been the legal justification for segregation. Now the Bakke decision
could mean the Supreme Court's complcete abandonment of its past

stance of legal activism to combat racism and its adoption of
disastrous policy of assuming racial equality. 9

We cannot rely upon either the weak arguments of the university
or the good will of the Supreme Court to overturn the Bakke decision.
Instead we must build a broad based movement of all who oppose
raclem and force the court to overturn this racist decision. We
must turn a bad thing-a racist attack on Third World people-into

A good thing- a persistent mass movement for racial equality, justice,
and human rights.
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aspect of our society. Even as minority people have labored strenously to build

this country's wealth and resources, they have received few benefits from this labor.
Minorities have been systematically excluded from educational and employment
opportunities available to white Americans: and therefore, relegated to live in

ghettos/barrioc where the poverty, unemployment, poor housing, and health services
have been recycled for decades.

|

The Civil Rights movement of the 1960's re

these conditions, in fact, to alter the course of centuries of discrimination. The
Civil Rights movement drew attention to the racist institutions and ideas that were
SO firmly embedded into American soclety. Feople of color demanded human rights
through militant protests, boveatts, strikes . ‘and legal and legislative means.

presented a major attempt to change

This powerful Civil Rights movement produced gains in t
economic and social arenas. The Civil Rights Act of 1964, affirmdtive action pro-
grams 1n employment, special admissions at the colleges, and a widespread aware-
ness of racism as a central problem in the U.S. were some of the producEs of this
movement. Despite the fact that advances were registered, many of these programs
had severe shortcomings in their funding and actual implementation. Moreover, as the

Civil Rights movement was dissipated, the difficulties increased and attacks on hard
won gains intensified. '

he pqlitical, educational,

It 1s no accident that the Bakke case has arisen when it has. In the mi1id-1970's
we are witnessing an upsurge of racism in this COURntry. Many: garns ofsthe Civil
Rights movement are beilng cutback and eliminated. Affirmative action programs and
special programs in education are being gquestioned and attacked. When minorities
have tried to preserve and extend these minimal human rights gained in past years,

the rallying cry of the racists is "reverse discrimination,"” a concept which makes
the victims of racial discrimination appear as oppressors. This concept of "reverse
discrimination" is the foundation of Allan Bakke's case against the UC Davis med-

1cal school's special admissions program. The Bakke case, then is indicative of the
general trend of rising racism in this country.

Bakke Decision==Racism
St e e Ol mas el Gl STTL

The Bakke case itself will most directly and most immediately lay the basis for
the dismantling of all special admissions programs at universities and graduate
schools nationwide. Additionally, and even more significantly, it would justify
‘reverse discrimination" as a legal concept. This will drastically accelerate the.
urrent trend of cutbacks of special programs for minorities 1n all spheres of'soc1ety.
It would clear the way for similar "Bakke suits" to be filed against affirmative
action programs in employment, as well as those supporting women's rights. In'factf
already many suits based on the rationale of the Bakke case and attacking affirmative
action programs are, have been filed and are pending in the courts. Mor§oveF,
emplovers who voluntarily implemented affirmative action programs are, in light of

the ‘current status of the case, considering their elimination rather than face
legal suits similar to Bakke's.

The severe implications of the Bakke already point out that the decision'of the
California Supreme Court is a direct assault on the struggle for raciél quallty; Two
important legal igsues emerged in the court's upholding of Bakke's suit: "1nten§ 'and
"qualification." First, the court said that by consitutional law it 1is not sufficient
toc prove that the effects of UC's past admission policies were rac%st. ?hg c?urt
claimed it is necessary to prove that UC intended to be racist in its §0@155%0n5
policies. The problems with this legal point is obvious; in the post-Civil Rights




BEERS T i virtually 1mmpossible to prove the "intent" to be racist. Secondiliva st e

court also ruled that minority students who were admitted to UC Davis' program

were less qualified by UC's standards (the MCAT examinations and grade point averages) .
The assumption of the court is that UC's standards in themselves are Just and

accurate for predicting if someone will be a good medical student and ‘a good

g@octor. Varjious studies, and experience, have disproved this. For example, minority
medical students who later became doctors achieved lower MCAT examination scores

than white medical studenis who eventually dropped out of medical schools.

The use of these legal concepts "intent" and "qualification" obscure the
actual cenditions of racial oppression, and thus, prohibit the remedying of these
conditions. For example, the court gave little consideration to the health needs
Oof minority communities, but contended that these needs could be met by simply
altering the medical school's curriculum toward "an orientation on minorities" for
white medical students. The court also asserted that minority dodt%rs would not be
nore concerned with the health needs of minority communities. In essence, the

court virtually ignored the legacy of racial discrimination in the U.S. and the
oppression minorities face today.

The Role of the University of California

It 1s a documented fact that a UC official was a prime motivator and supporter
Of Allan Bakke's suit. Tn letters,later made publicy Ster Bakice i 197 38 Pater StErardt,
UC Davis Assistant to the Dean for Student Affairs and Admissions, persuaded Bakke
that minority sdmissions was the cause of his non-admission, provided him with legal
counsel and explicitly encouraged a suit against the special admissions program.

‘The university's legal defense of the special adamissions program has also come
under virtually unanimous criticism from the legalscomptnity. Ue " Eailled teadmiit
oY rrovide evidence of its long hisotry of racial discrimination which would have
Justified the special admissions program. Nor did UC legal counsel debate Bakke's
contention that entering minority students were less "qualified" than white students
not: admitted into UC Davis medical school.

Finally UC has ccntinuously refused to hire a minority co-counsel, despite the
vigorous demands of minority groups. UC's actions in the Bakke case are consistent
with its traditionzl stand towards minorities. At UC, as in many othex schools,
speCcial admissions and other assistance programs were forcibly created not benevo-
lently bestowed. And once in existence, there were attempts by these same educational
institutions to cutback or eliminate the programs long before the Bakke case. With
such a past history of treatment of minorities, it is clear that without strong
public pressure UC will put up a very weak defense against the Bakke suit.

Organizing Against the Dncision -
L. Ne Interiﬁ"ESEEE"ESHEIEE&e believes that the main route to defeat the Bakke‘
decision must lie in organizing the American public to voice their oppositio§ to ?t.
I'ne Bakke decision and its implications can unite all those opposed to the nistoxric
injustice towards racial minorities. This public pressure should be directed princi-
pally to those who have "the say” on the decision at this time--the U§ Supreme Court,
"rom the time the Court decided to hear the case, until the decision 1s actuélly
nwacdle, the Court is the primary target of our efforts. The Supreme Court Justices,

just like anyone else in society are influenced and pressured by the climate of




public opinion. Although the main pressure jeopbipie T elpjahG

stage 1s the Supreme Court,,
we must also focus on the UC to pressure tham to put up a strong defense agalinst |

Bakke. Without this pressure, as was shown in the lower court, UC will purposely
Create a weak case.

Cur Demands:

We, the Interim Committee to Overturn the Bakke Decision, believe our demands
can unite vast numbers of the American peopie necessary to organize the legal and
publlc pressure necessary to overturn the Eakke decision. In formulating our demands
we addressed three major considerations. First, that the Bakke decision most directly
and most immediately affects the ecucational sector of society. Secondly, that
the right to quality education is an lmportant issue in the struggle against racial
oppression, and it is an issue that people from all sectors of soclety are concerned
about. And thirdly, the demagdsdtpaghye put forward are ones that ‘we feel, through

the work of large numbers of people, we are capable of winning.
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1. Overturn the Bakke Decision *bké'é:ﬁﬁf1 Zjuféﬁh
The Bakke Decision, if upheld, will clearly affect special admission programsﬁﬁ”hwf

nationwide. It will also justify the legal concept of “"reverse discrimination" which ac/,

will drastically accelerate cutbacks of all special programs for minorities and

women. To fight this decision we must direct our main energies at the US Supreme

Court. We must generate a broad people's movement to overturn the decision.

f({%g@mg' 665€&J{41

2. Implement and maintain special admissions and other services for minority students
at undergraduate and graduate school levels.

This demand is directed at UC and other educational institutions. Special
admissions and other services for minority students are essential to enable minorities
to participate in all aspects of society. Educational institutions have a special
responsibility to ameliorate the conditions resulting from racial discrimination.

UC clearly has not functicned in the interests of minority students. The Bakke case
1s only one example of this trend. We must force UC and other educational institutions
to maintain and expand their special minority programs and services.

3. Increase admigsions, programs and services at graduate and Erofessional school

e e m—

levels, egggciallz medical and law.

The Bakke decision also reveals some very basic problems in graduate and profes-
sional schools in general. At UC Davis, for example, 3737 students were competing for
only 100 admissions openings in 1974. Medical and law schools should traln i1ncreasing
numbers of people to meet the health and legal needs of society. Instead they are
elitist institutions which produce relatively few doctors and lawyers. Gréduate
schools, like many other institutions in society, actually perpetuate racism Dy
pitting minorities against whites for the few places in the programs. This dém?nd
challenges the elitism of graduate schools and also focuses on the responsibl%lty
of educational insitutions to serve society as a whole, and not just the profit

interests of the medical industry.

_'.




THE BAKKE DECISION IS A RACIST DECISION WHICH INFRINGES ON THE DEMOCRATIC RIGHTS OF
MINORITIES IN THIS COUNTRY. THEREFORE WE DEMAND :

l. OVERTURN THE . BAKKE DECISION

2. IMPLEMENT AND MAINTAIN SPECIAL ADMISSIONS AND OTHER SERVICES FOR MINORITY STUDENTS
AT UNDERGRADUATE AND GRADUATE SCHOOL LEVELS

3. INCREASE ADMISSIONS, PROGRAMS AND SERVICES AT GRADUATE AND PROFESSIONAL SCHOOL
LEVELS, ESPECIALLY MEDICAL AND LAW '

FI1GHT RACISM~-- OVERTURN THE BAKKE DECISION
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